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Congress States Its Case * 
By C. R. Hiyer 


Practitioners before the Interstate Commerce Commission are mere- 
ly creatures of a statute. The Commission is a statutory creation, and 
we are the fingers on the hands of the Commission. A repeal of the 
Act would wipe us all out instantly. A realization of this dependence 
upon an Act of Congress brings up at once the importance to us of a 
substantial change in the statute law, such as the Transportation Act 
of 1940. 

The official print of this new law contains 66 pages of closely printed 
text. It covers so much ground and so many disconnected items that 
on first reading, one becomes bewildered. Let us search the Act itself 
for the chief purpose in the minds of the legislators. Let us for the 
present refuse to be confused by details, however important they may 
appear to be at other times. 

In coming at once to the main purpose of the new Act, as expressed 
by its creator, Congress, where and what do we find? In the first sec- 
tion of the Act, or preamble, Congress states its case, and its whole case, 
and all that I have to say will be devoted to the case so stated. If we 
once fully grasp the meaning of the first section of the new law, our 
work under it will be intelligent and also helpful to the Commission 
and all parties concerned. 


THs OFFICE OF A PREAMBLE 


Let us get clearly before us at the outset the purpose and legal 
éfect of a preamble such as Section 1. The obvious purpose of a pre- 
amble to an Act is the same as an opening statement at the trial of a 
case or writing a brief. It centers attention upon the controlling reason 
for the Act, and around which is gathered all that comes thereafter. 

The legal effect of a preamble is not so simple. There is no power 
whatever conferred upon the Commission in Section 1. If Section 1 
were not followed up by specific powers, the Commission would have 
no powers at all. A good example of the attempted misuse of a pre- 
amble came up under Section 500 of the old Act, which stated the pur- 
pose of Congress to be to foster and preserve both rail and water trans- 
portation. 

A barge line relied in part upon this Section in a case in court 
against the Commission. The Supreme Court, in Mississippi Valley 
Barge Line v. United States, 292 U. S. 282, held that Section 500 was 
4 declaration of policy by Congress, and conveyed no power upon the 
Commission. I think this example brings out clearly the legal status 
of a preamble, such as Section 1 of the new Act. 


_ *An address before the Chicago Chapter, I. C. C. Practitioners Association— 
November 1, 1940. 
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THE PREAMBLE TO THE AcT or 1940 


Coming now to this preamble, how does Congress state its case? 


“It is hereby declared to be the national transportation policy of the Con- 
gress to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this Act, so administered as to recognize and preserve 
the inberent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices; 
to cooperate with the several States, and the duly authorized officials thereof; 
and to encourage fair wages and equitable working conditions;—all to the end 
of developing, coordinating, and preserving a national transportation system 
by water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” (Emphasis supplied 

without charge.) 


The whole purpose of Congress in passing the new law can be 
stated in one word: To develop and maintain a ‘‘ National Transporta- 
tion System.’’ Congress says plainly and simply that that is the busi- 
ness in hand, and that the entire Act must be so enforced as to carry 
out this policy and obtain this end. Everything else in the new law 
is subservient to this main theme. 

Nothing was said about a National Transportation System in the 


law of 1887. It was not mentioned in the revisions of 1906 or 1920. 
There was no such problem then. The issue then was a control of the 
level and equality of rates of the only carrier, the rails. 

In 1940 the scene is changed, and the conflict between three differ- 
ent kinds of transportation presented the great problem answered in 
the new law. In other words, the new task is one of regulating three 
competitive transportation agencies, which is far more difficult and 
dangerous than the old task of merely regulating a monopoly of trans- 
portation by one type of carrier. 

Of course, the simplest way by which Congress can create a Na- 
tional system of transportation is by Government ownership, thus wip- 
ing out all conflicts between rails, motors and barges, and by putting 
them all under what we once called an Administrator but which is now 
referred to as the All Powerful State (more about this later). 

Congress, however, does not choose Government ownership for its 
National Transportation System. It chooses regulation of rail, water 
and motor carriers belonging to private ownership. In other words, 
Congress in the new law takes the rail, motor and water carriers be- 
longing to private parties and undertakes to weld them into a National 
Transportation System. 

The fact that the carriers making up this National system belong 
to private parties, who have certain inherent rights under our form of 
government and who are charged with the duty of conducting each 8 
successful carrier, brings into play a conflict between private and pub- 
lic rights. A thoughtful reading of the preamble to the new law shows 
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that in a rough way, Congress has recognized these conflicting forces 
and asks the Commission to do justice to the rights of the owners, but 
in doing so, to carry out its declaration of policy on behalf of the nation. 

Having thus placed a labor of the first magnitude upon its offspring, 
Congress says, in effect, to the Commission: ‘‘Back in 1887, we gave 
you the power to regulate rail carriers. You did so well that when a 
new child was born, the motor carriers, we placed it also in your care. 
We have now added a third child to your family, the water carrier. 
Take care of the whole brood. Make them live with each other in peace. 
Nourish them, cherish them, so that they can together serve this nation 
in peace and in war, as a single National Transportation System.’’ 


Oup ABSOLUTES IN New Dress 


The general principles set out in the preamble are a staggering 
responsibility. Were it not for the proven record of the Commission 
throughout the years, public confidence in its suecess would be at a low 
ebb. But all of us in this room confidently look for a patient, orderly 
and successful development of a National Transportation System at the 
hands of the Commission, and a faithful observance of the principles 
set out in the law. 

Coming now to the practical administration of the new Act by the 
Commission in regulating and coordinating the rail, water and motor 
carriers, so as to preserve the inherent advantages of each: We already 
have a forecast of what these factors are. They are well known, and 
are few in number. They may be summed up generally in the expres- 
sion ‘‘ Relative Cost of Service’’ or ‘‘Economy of operation.’’ 

Our old friend ‘‘value of service’’ has about ended a long and dis- 
tinguished career, under present competitive conditions, but its old 
running mate ‘‘cost of service’’ is now enthroned in power. 

Congress has given the Commission a problem with conflicting fac- 
tors. They are set out in the preamble. 

It must preserve the inherent advantages of each type of carrier. 

It must prevent destructive competition. 

It must coordinate and preserve in operation all three agencies of 
transport. 


The conflict in these Congressional principles of regulation stands 
out. 


Let me illustrate. To preserve the inherent advantages of one 
type of carrier, we must recognize its cost of operation. But the direct 
effect thereof may be destructive competition, a thing forbidden by the 


Act. But the preamble also requires coordinating and preserving a 
system made up of all three types. And this is the fusing force that 
saves all three. The result is to leave a broad discretion in the Com- 
mission in deciding each such issue. This discretion of the Commission 
will rest upon a vast and unknown field of evidence that will be ex- 
plored as issues arise. 
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THE OLD OrpER CHANGETH 


Those who have worked with and before the Commission in the 
past must quickly re-orient themselves and, with the Commission, face 
this new ideology. Much that we have learned must be supplanted 
by new and more difficult principles of regulation. 

The dying gasp of the old system was probably the several hori- 
zontal rate increases proposed by the rail carriers in recent years. These 
proposed increases have now been followed by wholesale competitive 
decreases, and these in turn have brought into play a power under the 
old law, namely, minimum rate orders, that remained practically a 
dead letter for 20 years. 

New Board. The new Board created by the Act of 1940 bears di- 
rectly upon the controlling purpose of the new law to establish a Na- 
tional system of transportation. That is the real purpose of this Board. 
Its duties are to study the relative economy and fitness of rail, water 
and motor carriers. 

What for? 

“To provide a National Transportation System.’’ 

The Board must study and report upon subsidies, facilities, and 
services provided from public funds, donations, ete., relative cost of 
service, ete.—'‘‘to effectuate the National transportation policy declared 
in the Act’’—namely, to insure a National Transportation System. 

This Board is no ephemeral thing. Its members, its counsel, and 
its Secretary are provided with definite salaries. All of which con- 
notes a more or less permanent establishment. It is true that the life 
of the Board is limited to two years. But this can be easily changed 
if it embarks upon some new theory, such as Government ownership. 

Integration of Rail, Motor and Water. The lengthy provisions in 
the new law for coordination by interownership of one type of carrier 
by another, so as to develop a National system of transportation, is a 
complete reversal of all that has gone before. The old policy was to 
prevent one type of carrier from owning another type. The old Act 
forced the railroads to divest themselves of hundreds of millions of 
dollars worth of water carriers. 

Under this old policy, there could have been no National Trans- 
portation System. The old theory was to prevent mergers and consoli- 
dations so as to preserve competition. This has all been rewritten to 
conform to the new order of things. The new law looks with disfavor 
upon ‘‘destructive competition.’’ It seeks to integrate rail, motor and 
water transport into a National Transportation System. This is really 
a striking change. 


OrHer ReEVERSALS OF ForM AND SUBSTANCE 


The time honored maximum rate order now gives way to the mint 
mum rate order in the regulation of rates. What more startling change 
ean be cited than this, which is already giving birth to new factors not 
dreamed of a few short years ago? 
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—_—— 


Value of service and cost of service have become reversed in im- 
portance. Cost of service, once the stepchild and infrequently invoked, 
has become the headstone of the corner. Time will only permit the 
enumeration of these new factors, each one of which is worthy of a 
separate study. 

For instance, the implications that flow from a definition of ‘‘in- 
herent advantages’’ as used in the Act, are many and far-reaching. 
But they all center around cost of service. Among these implications 
may be mentioned valuation of carriers, out-of-pocket costs, hidden costs, 
subsidies, cargo costs, trainload costs, and other new factors. Rate- 
making valuation already seems to be giving way to commercial valua- 
tion in the courts. 

Destructive competitive practices may bring out in the future, 
factors of which we do not dream today. 

The problem of coordinating the three kinds of carriers, as re- 
quired under the preamble, may lead to a division of the traffic so that 
each carrier may handle that for which it is best adapted. This would 
exclude one type of carrier from certain kinds of traffic. Again, shall 
carriers of one type be permitted to base their rates upon the rates 
maintained by carriers of another type? Much can be said on both sides 
of this question. But how can it be done, and maintain the inherent 
advantages of each kind of carrier? 

This Association might well assign the several subjects arising un- 
der the new law for separate treatment and discussion at future meetings. 
It has been my purpose to sketch the outline. Fill in the details as 
occasion arises. 

The Transportation Act of 1940 looks to the future. We must 
have a National Transportation System, preserving rail, motor and 
water transport. That is the settled policy of this country for peace 
and war, for all time to come. Every proceeding before the Commis- 
sion, every finding and order of the Commission, must conform in letter 


and in spirit to this great purpose so plainly stated in the Preamble to 
the Act of 1940. 


CONCLUSION 


A Loox BAcKWARD AND A LooK ForwarpD 


An experience with this subject, going back to a time when some 
of you in this room probably were not born, gives me a thought that I 
shall try to convey to you. 

It is said by some that democracy or self-government by the people, 
has broken down; that the future looks to the All Powerful State. 
Applying that theory to this great problem of a National Transportation 

ystem, means simply Government ownership. 

Just after the last war, a leading contender for nomination to the 
office of President, went before the country on this issue—that the demo- 
cratic theory of regulation by the people was a failure and that only the 
All Powerful State by ownership could succeed. A man has been ap- 
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pointed to the Commission (but not confirmed) who publicly declared 
that only the All Powerful State by ownership could do the job. 

We have seen attempts at regulation of other subjects in recent 
years, such as the Federal Communications Commission and the Labor 
Board, utterly fail. Because of the idea of the All Powerful State be 
hind them, they became arbitrary and punitive in administration. 

But the greatest social problem of all, the regulation of carriers 
for this great nation, has been a success in our country. Is not this a 
demonstration that democracy can work; that the people can govern 


themselves, and that it is unnecessary to weakly and supinely surrender 
to an All Powerful State? 





Causes Underlying Changes in the 
Interstate Commerce Act * 


By Wiu1am W. CoLLin, JR. 


This topic deals with changes in the Interstate Commerce Act. The 
act itself was a change from the preceding condition of unregulated 
private enterprise subject to no restraining influence except the force 
of competition. There is no occasion at this time, 53 years after the 
passage of the original Cullom act, to make any longer excuse or justi- 
fication for its passage than to quote one of the Supreme Court’s master- 
pieces of conservative statement, in these words: ‘‘Before the passage 
of the act it was generally believed that there were great abuses in rail- 
road management and railroad transportation.’’ (ICC v. C. N. 0. & 
T. P., 167 U. S. 479 at p. 494). 

So the Act to Regulate Commerce, approved Feb. 4, 1887, and 
effective April 4, 1887, was launched. Since then it has been amended 
at least 59 times, before the addition of the Motor Carrier Act of August 
9, 1935, and the recent Transportation Act, 1940, approved September 
18, 1940, adding the regulation of water carriers. The point in noting 
this great number of changes is that the law has not been a static, 
finished act of regulation, but has very decidedly gone through an almost 
complete transformation. What lies behind these successive changes 
would fill a book or perhaps a library, because in the broadest sense 
it would be an economic and political history of the country. In a nar- 
rower sense the individual amendments and additions can be traced to 
particular causes. The Supreme Court has had a finger in the process. 
The Commission has not been backward in its annual reports to Congress 
about asking added powers of regulation. The public attitude toward 
the railroads and the railroads’ attitude toward their competitors have 
counted strongly. 

Suppose we take first the original act and its operation during the 
period up to 1906. There was a piece of legislation which covered rail- 
roads and said that their rates must be just and reasonable, non-dis- 
criminatory, free from undue prejudice, and not higher for the shorter 
than for the longer haul. The Commission was given power to ‘‘execute 
and enforce’ the provisions of the act. But, while the Commission had 
power to determine and report on what would be a reasonable rate, the 
Supreme Court held that no power was granted to prescribe the rate 
for the future. This was the Maximum Rate Case, as familiarly called, 
LC.C.v. C.N. 0. & T. P. Ry., 167 U. 8. 479, decided in 1897. 

The long and short haul prohibition was fenced around with a 
“substantially similar cireumstances’’ clause. Railroad competition was 
held to be a differentiating circumstance in the Alabama Midland Case 
(l. C. C. v. Ala, Midland Ry., 168 U. S. 144, decided in 1897). The 
dissenting opinion of Mr. Justice Harlan in that case summed up the 
effect of these and other decisions, including the Social Circle Case 
(C.N. 0.4 T. P. Ry. v. U. 8., 162 U. 8. 184), by saying: 


__ 


ts ; ‘ey before Pittsburgh Region Chapter, Pittsburgh, Pennsylvania, Novem- 
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“The Commission was established to protect the public against the 
improper practices of transportation companies * * *. It has been 
left, it is true, with power to make reports and issue protests; but it 
has been shorn by judicial interpretation of authority to do anything 
of an effective character.’’ 


Even rebates, one of the prize abuses, flourished within the protec. 
tion of the law. The old section 2 was supposed to be an anti-rebate 
provision, but because of the limitation of unjust discrimination upon 
the prohibition against rebating, the prohibition was only a slap on the 
wrist. I remember Commissioner Clark jeering at a witness, an old-time 
steel man, who made some rate comparisons going back to the early 
1900’s. He said: ‘‘In those days you shipped in the morning, paid your 
charges in the afternoon and got your rebate the next morning.’’ An- 
other incident was a veteran traffic manager in this district who credited 
himself, and rightly, with a job well done when he got his rates repub- 
lished in advance of the Elkins Act taking effect so that the new rates 
reflected the rebates he had been accustomed to. 

This period of futility under the original act should not be passed 
without mention of the inevitable exception to the general rule. In the 
latter part of the period, in 1903, the Elkins act came along. It is 
significant, in retrospect, that the Elkins act which was a real obstacle 
to the payment of rebates was passed at the instance of the railroads 
themselves and was in no wise responsive to public sentiment. The 
authority for that statement is the historical note in the annotation of 


the Interstate Commerce Act (Int. Com. Ann., Vol. 1, p. 78). The 
significance of the fact is that so far as I ean learn that was the first 
time that the carriers turned to Congress and asked for any protection, 
asked for what has now come to be called ‘‘the fostering care of the 


”? 


Commission.’’ The Elkins act, passed in response to the carriers’ de- 
sires, was a measure of protection to them from one another. With the 
passing of time the carriers have asked and received many other enact- 
ments aimed to be in their favor. 

Reverting to the original act itself, we find that the Commission 
frankly and in fact rather bitterly acknowledged the effect of the Su- 
preme Court decisions. In its annual report to Congress for 1897 the 
Commission said of the Alabama Midland decision on the 4th section 
that ‘‘it virtually nullifies the section itself’? (p. 42) and ‘‘the fourth 
section is by this decision eliminated from the act’’ (p. 43). The Com- 
mission described its own weakness under the Maximum Rate Case of 
the act (p. 51 of 1897 report) : 


“The Commission can conduct investigations and make reports. 
It can perhaps correct in a halting fashion some forms of discrimina- 
tion. It collects and publishes statistical information which would be 
of value if under the law it could be obtained and published within 8 
reasonable time. * * * But, by virtue of judicial decision, it has 
ceased to be a body for the regulation of interstate carriers.” 


To wind up this 1887-1906 period, so far as I shall speak of it, it is 
enough to say that the promising act of 1887 failed to perform. After 
being stripped of its effectiveness as construed by the Supreme Court 
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it went into what one writer has called the doldrums period (Int. Com. 
Ann. p. 77). The law was on the books, the Commission was in existence, 
but regulation was flapping its sails in a dead calm, if that is what 
doldrums implies. 

The Hepburn Act of 1906 got places. That amendment put life 
into the Interstate Commerce Act as most of us came to know it from 
the period from 1906 up to Federal Control. It would be difficult to 
assign any one specific cause for that amendment so far as I know. 
Spirit of the times is a vague phrase; but think back to Theodore Roose- 
velt and his trust-busting; to the Sherman Anti-trust Act; to cartoons 
of that day with the octopus for their theme, muck-raking articles 
against Standard Oil and malefactors of great wealth—all these ex- 
pressions are certainly associated in time and perhaps in action with 
Congressional legislation bearing on big business. Railroads fall in that 
classification, and they had already been softened by what purported 
to be regulation. They were ripe for regulation with teeth in it, as it 
was called then. 

The President’s annual message to Congress in 1904, shortly ante- 
dating the introduction of the Hepburn bill, contained this sentence: 
“The most important legislative act now needed as regards the regula- 
tion of corporations is this act to confer on the Interstate Commerce 
Commission the power to revise rates and regulations, the revised rate 
to go at once into effect, and to stay in effect unless and until the court 
of review reverses it.’’ 

The all-important part of the 1906 amendment was of course the 
power to prescribe a maximum rate for the future. The power was 
exercised freely, as we all know. Regulation was upon the railroads with 
avengeance. To the degree, if any, that public opinion was reflected in 
administrative policy it is a good guess that regulation with a vengeance 
was more than a figure of speech. The counsel of one of the express 
companies said after a few years’ experience under the Hepburn Act 
that he expected the Commission would order reductions in every case 
that came before them, until total revenues were cut to a point below 
any profit; perhaps then, but not before, the process could be halted. 
That opinion of one man is not important except to show his conviction 
that the carrier had become the underdog and was due for a worse beat- 
ing than the carriers had given their shipping public. 

The number of formal complaints is an index to what went on from 
1906 to 1919. The 1905 annual report (page 14) of the Commission 
states the total number of formal complaints and investigations as 65 
for that year. The 1915 annual report (p. 2) reveals that under the 
inducements of the amended act, formal complaints were being filed at 
the rate of about 1,000 a year—1154 in 1914 and 964 in 1915. 

_ [must not be understood as saying or even thinking that the Com- 
mission’s administrative policy or the aggregate effect of its decisions 
in individual cases was responsible for such financial difficulties as the 
carriers had during this period. That their general revenues suffered 
we know, because of the general increased rate cases, the five percent 
and later, as the war came on. the ten percent case. Rising costs, wages, 
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early years of light traffic and later years of congestion, with its excess 
operating burden, were all in the picture. That equipment and opera- 
tion were not fully equal to the strain we also know, and by proclama- 
tion on December 26, 1917, under emergency legislation, the President 
took the railroads under federal control. 

Federal control marked the end of the era that started with the 
Hepburn Act. It had been a field day for shippers and a headache for 
carriers. It ended with the railroads in worse shape, physically and 
financially, than at the start. The federal control period did not im- 
prove either the finances or the plants of the railroads. 

I refer just briefly to these familiar facts because they are the 
background for the abrupt change of legislative policy from the 1906 
Hepburn days to the 1920 Transportation Act period. A hint of the 
dominant note in the transportation act passed in 1920 is given by this 
sentence from the Commission’s special report (p. 6, 1919 annual report) 
which went to the Senate Committee: 


“* * * service is more important than is the question of whether 


it shall be furnished at a slightly higher or slightly lower charge.” 


And so, for the first time in the history of regulation, safeguards for 
the railroads in the way of earnings were included in the act. 

The Transportation Act of 1920 was based largely on the recommen- 
dations made by the Commission in the form of a special report to the 
Senate Interstate Commerce Committee. New phases of regulation and 
a completely changed attitude toward the primary purpose of legislation 
were set up. The war experience had been such that the Commission 
laid down the fundamental plank in its platform of future railroad 
regulation : 


“e * * the fundamental aim or purpose should be to secure trans- 


portation systems that would be adequate for the nation’s needs even 
in time of national stress or peril and that will furnish to the public 
safe, adequate and efficient transportation at the lowest cost consistent 
with that service * * *” (1919 annual report, p. 2). 


To secure that result the Commission’s recommendations included 
prohibition of new construction except on certificate of convenience and 
necessity ; development of inland waterways and coordination with rail: 
control over issuance of securities, to avoid financial dictation, which had 
often made the railroads, as the report puts it, ‘‘a football of specula- 
tion’’. Also a ‘‘relationship’’ between federal and state control to 
eliminate the ‘‘twilight zone of jurisdiction’’; car service regulation; 
and closer knitting of the railroad systems by provisions for mergers 
and consolidations. 

Specifically, it should be noted that this new philosophy of regula- 
tion to strengthen the railroad industry, alongside the old theory of 
regulation to protect the shippers against abuses, included the grant of 
power to the Commission to initiate rates (See. 15 (a) (2) of 1920 Act), 
and to adjust them at a figure to yield a stated return on aggregate 
value of railroad property. Along with this came the necessary colla- 
teral power to prescribe minimum rates. The rate of return provision 
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has been omitted from the later statutory ratemaking rules, perhaps 
because that rate of net profit for carrier groups as a whole was never 
reached. 

There is a certain amount of conflict between the old and new sec- 
tions, that is, between the old sections 1 to 4 which were one-sided in 
their purpose to protect the shipper, and the new section 15 rate-making 
rules which are aimed solely at protection of carrier revenues. The 
specific symptom of this conflict is that in any rate case filed by a shipper 
and involving any considerable volume of traffic, the carriers’ defense 
invariably includes a showing of total revenues and expenses on all 
traffic. Never-the-less the Commission is required under the law to go 
on administering the two sides of the law concurrently. 

The latest changes in the general character and scope of the Inter- 
state Commerce Act are the Motor Carrier Act, 1935, and the addition 
of water carrier regulation last September. 

The way to federal motor carrier regulation began to get its paving 
in 1926 or earlier. In that year the Commission began its investigation 
into the general question. That investigation is reported in Motor Bus 
and Motor Truck Operation, 140 ICC 685, decided April 10, 1928. At 
that time the Commission recommended passenger but not freight regu- 
lation for motor vehicles. By 1930 the increase of highway trucking 
led the Commission to take another look; that is, a new investigation 
was started. The Commission in its 1930 report to Congress referred 
to the new investigation and to the passenger regulation bill then pend- 
ing, urging that 

“* * * such legislation (on busses) will be a first step in regula- 


tion which we believe ought to be taken without delay. It will furnish 
a nucleus of experience upon which to build for the future” (p. 76). 


By 1934 the point had been reached that the Federal Coordinator, 
with the unanimous approval of other members of the Commission, 
recommended to the President and to Congress legislation to regulate 
motor carriers, also water carriers (1934 annual report, p. 15). 

It is not enough reason for truck regulation to say that the rail- 
roads wanted it, claiming that unregulated trucks and busses were 
unfair competition. By its report in Coordination of Motor Transpor- 
tation, 182 ICC 268, decided April 6, 1932, other aspects of truck opera- 
tion are shown in support of the recommendation made in that report 
for mild regulation of motor trucks. The 160 odd pages of that report 
will answer most of the questions in regard to the details of the truck 
industry as a proper subject for regulation. You are generally fami- 
liar with them anyway. To me, high spots underlying the Commission’s 
recommendation were, in addition to the railroad competition feature, 
the demoralized financial conditions and excessive competition in the 
truck industry itself, which made that agency less efficient to perform 
public service ; the public interest in highway transportation, as to safety, 
road building costs, and truck profits; and the impossibility of coordinat- 
Ing truck service with rail service when the former was beyond the 
Commission’s reach. 
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Not the least part of the Commission’s reasoning in favor of truck 
and bus regulation was that they already had their toe in the door, in 
that trucking operations by railroads had to be dealt with. That feature 
had cropped up in terminal service (Constructive and Off-Track Sta 
tions, 156 ICC 205; Tariffs Embracing Motor Truck or Wagon Transfer 
Service, 91 ICC 539); abandonment cases where motor service was to 
be substituted as a condition to permission to abandon rail service 
(Long Is. R. R. Abandonment, 162 ICC 363; 166 ICC 671; 175 ICC 
163; Transit Com. v. U. 8., 284 U. 8. 360) ; allowances to motor subsi- 
diaries (Jaloff v. Spokane, P. & 8. Ry., 152 ICC 758) ; and substituted 
line-haul service by trucks (Coordination Case at p. 368). 

As to terminal service, the Commission had already held that it had 
jurisdiction over terminal pickup and delivery, but could not compel 
performance of that service (Coordination case, p. 367). As to line-haul 
substituted service, the Commission held it had no jurisdiction, but 
ought to have. (Coordination case, p. 368). 

It is quite evident to you that this skimming of the surface leaves 
untouched many other reasons beneath the regulation of motor trucks. 
Probably any one of you could tell me much more than I could tell you 
from personal experience in these past ten years or so, about the growth 
in use of trucks, about their tendency to cause competitive rail rate 
reductions, and about individual instances of shifting traffic and develop- 
ing faster and more direct deliveries of freight. What I have given you 
is simply the dominant points in the report that the regulating body 
submitted to the legislature as its reasons for the added jurisdiction over 
highway shipping. In the comparatively few years between 1920 and 
1935 the trucks had insinuated themselves into the transportation field, 
had grown in number to a point where they were a real factor in trans- 
portation, and it is probably a safe statement that the public mind was 
well prepared on the merits of the situation, even exclusive of railroad 
advertising on the subject, to look on truck regulation as a logical and 
inevitable step in government supervision over business. 

The most recent addition to the family of regulation under the 
Interstate Commerce Act is of course water transportation. You may 
have noted that as far back as 1920 the Commission’s special report to 
the Senate Interstate Commerce Committee urged development of inland 
waterways and their coordination with rail. The regulatory policy set 
out as section 500 of the Transportation Act of 1920 was to encourage 
water transportation and to ‘‘foster and preserve in full vigor both rail 
and water transportation.’’ This statement of policy stops short of any 
declaration of intent to regulate, but it was a hint. Moreover, the 
Commission already had a limited jurisdiction over joint through water 
and rail rates. 

When the government agencies began taking notice of water trans- 
portation and advocated coordination of water and rail and promotion 
of water transportation, and more particularly when it started operating 
its own Inland Waterways Corporation, the logical progression must 
eventually reach to regulation. We have just seen that point reached. 

Rumbling of inland water regulation started at least as early as 
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1931. Senate bill 1963, the Johnson bill, was introduced December 15, 
1931 at the instance of the Shipping Board. 

Passing to the subsequent agitation on it we have the President’s 
Committee of Three (Commissioners Splawn, Eastman and Mahaffie) 
in 1938 reaffirming in their recommendation the proposition that the 
water carriers should be regulated. This recommendation had been 
made to Congress by the president in his message on June 5, 1935. 
Regulation of water carriers had also been advocated by the Federal 
Coordinator and by the Commission. Water regulation had been pro- 
posed by the Wheeler water carrier bill and had been under active con- 
sideration by Congress since 1935. 

In these circumstances, with regulation urged in such high places 
for well over five years, perhaps the question is not why water carriers 
were brought under the act in 1940, but why they were not brought 
under long before; but I shan’t go into that. 

The beginning of the end was appointment of the President’s 
Committee of Six on September 23, 1938. You remember that com- 
mittee—three representatives of railroad management and three of 
railroad labor. Their recommendations for the solution of the railroad 
problem included regulation of water carriers, and the Wheeler bill in 
the Senate, S. 2009, and the Lea bill in the House, were the result. 

Senator Wheeler’s report for the Senate Interstate Commerce Com- 
mittee on May 16, 1939 (Sen. report No. 433, 76th Congress, first session, 
calendar No. 472) to accompany S. 2009 contains this statement in sup- 
port of water carrier regulation, pp. 2, 3) : 


‘*As has been so often said, in 1887 when the original act to regu- 
late commerce was passed, directed to correct abuses by railroads, the 
railroads had a monopoly on transportation. In later years competing 
forms of transportation have developed with such rapidity that no one 
now urges that there is any such monopoly. The railroads at first re- 
fused to treat these competing forms of transportation, particularly by 
motor, seriously, and it was not until much of their traffic and many 
of their passengers had been lured away that the railroads took drastic 
steps to recover the lost business. The sum and substance of the matter 
is that at the present time there is a plethora of transportation facilities, 
and under these circumstances it becomes apparent that some tribunal 
must be empowered with the authority to determine into what particular 
niche each form of transportation is best fitted and to discourage other 
forms of transportation from entering therein. S. 2009 seeks to do 
this. It has also been urged, and it seems sound, that there is no 
equality in treatment when the railroads, and lately the motor vehicles, 
are strictly regulated, and other forms of transportation are regulated, 
if at all, to a much lesser extent. 

‘“‘The alternative is to greatly lessen the regulation with respect to 
railroads and motor vehicles or to increase regulation on other forms of 
transportation. It may be safely said that neither the strictly regulated 
railroads nor the motor carrier operators favor the elimination of all 
regulation. Consequently the remaining remedy is to so extend regula- 
fon to competing forms of transportation, other than air, which only 
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recently was placed under the Civil Aeronautics Authority, and retain- 
ing to each such lawful advantages as are inherent therein, so as to as 
nearly as possible equalize them and put them on a common footing, at 
least from a regulation standpoint. This is not for the purpose of 
favoring one form of transportation over another or seeking to put any 
form of transportation out of business; it is, as stated, simply to put 
them all on a common basis or common starting point in their sharp 
struggle for business. S. 2009 seeks to do this also. If one or more 
forms of transportation can not survive under equality of regulation, 
they are not entitled to survive. This is not railroad philosophy; it is 
transportation philosophy. The problem is not a railroad problem, but 
is, as the Interstate Commerce Commission has said, a transportation 
problem. 

‘*During the 74th and 75th Congresses the Senate Committee on 
Interstate Commerce conducted extensive hearings on the proposed 
repeal of the long and short haul clause of section 4 of the Interstate 
Commerce Act. Various opponents declared that its repeal would mean 
destruction of water carriers by the railroads. During the hearings on 
S. 2009 it was admitted by opponents of the bill that railroads free from 
any regulation could destroy or seriously impair the business of its 
competitors. It is necessary then to regulate rail carriers to insure a 
sound transportation system for this nation. And the position taken 
by water carriers that railroads must be regulated, and they should 
not, though they compete on rights-of-way improved and largely main- 
tained by publie funds, is wholly inconsistent and completely unten- 
able.’’ 

We can take these arguments from the Wheeler report as his sum- 
mary of the reasons for water regulation. I know of no more authori- 
tative statement, since Senator Wheeler was the chairman and active 
head of the Senate Interstate Commerce Committee, was the author 
of the bill and its spokesman, and is popularly supposed to have carried 
the burden of the legislation finally passed. 

This brings the legislative changes in carrier regulation up to date. 
It is an ambitious effort for any one to try to cover this field in about a 
half hour; and to the extent that this outline includes many things well 
known to any one interested in transportation, this paper is an imper- 
tinence. But to tie the whole together, some familiar facts have had 
to be included. To me the striking thing is that the act has undergone 
such a complete change in purpose and subject matter, from a remedial 
act directed against railroad abuses to a piece of economic legislation 
for the assistance of railroads and development of a national transpor- 
tation system through regulation of all carriers. It is only by concen- 
tration on one change at a time, each change appearing natural and 
logical and perhaps even minor at the time it is made, that the Act as 
it stands now ean be identified with the totally different breed of animal 
it started out to be in 1887. 





I. C. C. Functions and Work Reassigned 


The I. C. C. recently made public an order dated November 15, 1940, 
to be effective December 2, 1940, reassigning its work and functions as 
follows : 

Section 17 of the Interstate Commerce Act, as amended (U. 8S. C. 
title 49, see. 17), and other provisions of law being under consideration, 
the following order was duly adopted : 

ORDERED: Effective December 2, 1940, except as may be other- 
wise provided herein, the following organization schedule and assign- 
ment of work and functions shall be in force: 


DIVISIONS OF THE COMMISSION 


That there continue to be, as at present, five divisions of the Com- 
mission, known, respectively, as divisions one, two, three, four, and five, 
consisting of three members each. 

As provided by section 17 of the Interstate Commerce Act, as 
amended, each division shall have authority to hear and determine, order, 
certify, report or otherwise act as to any work, business, or functions 
assigned or referred to it under the provisions of that section, and with 
respect thereto shall have all the jurisdiction and powers conferred by 
law upon the Commission, and be subject to the same duties and obliga- 
tions. 

Each division with regard to any case or matter assigned to it, or 
any question brought to it under this delegation of duty and authority, 
may call upon the whole commission for advice and counsel, or for con- 
sideration of any case or question by an additional commissioner or 
commissioners assigned thereto; and the commission may recall and 
bring before it as such any case, matter or question so allotted or assign- 
ed and may either dispose of such case, matter, or question itself, or may 
assign or refer the matter to the same or another division. 

Each division may determine the time and place for its conferences 
and determine its order of business. 


ASSIGNMENT OF DUTIES TO DIVISIONS 


That work, business, and functions of the Commission be assigned 
and referred to the respective divisions for action thereon, as follows: 


DIvIsIoN ONE 


General conduct of administrative matters not otherwise assigned 
or reserved, including among other things, work formerly assigned to 
the following committees but reassigned to Division One by the order of 
May 8, 1939: Salaries and Personnel, Finance, Cooperation with State 
Commissions, Organization, Building and Assignment of Space, Ad- 
missions to Practice, Reporting, and Annual Report. 
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Section 20 (1) to (10), inclusive, relating to the reports, records, 
and accounts of carriers, lessors, and other persons under Part I. 

Section 204 (a) (1), (2), and (4) ; section 220; and section 222 (b), 
(d), and (g), so far as those sections relate to reports, records, and 
accounts of carriers, brokers, and other persons under Part II. 

Section 313, relating to accounts, records, and reports of carriers 
and lessors under Part ITI. 

Sections 1 (21), 5 (3), 6 (10), 10, 15, (11) and (12), 16 (8) to 
(12), inelusive; 20a (11) and (12), 25 (h), of Part I; section 222 of 
Part IT; sections 316 (b) and 317 of Part III, and the Elkins Act, as 
amended, so far as relating to discovery and enforcement of penalties 
for violations of provisions of law. 

Section 13 (3) of Part I, so far as relating to the institution of in- 
vestigations specified in that paragraph, on the petition of the carrier 
or carriers concerned. 

Section 304 (c), relating to classifications of groups of water car- 
riers subject to Part III and rules, regulations, and requirements relating 
thereto. 

Section 204 (c) and section 304 (e), so far as relating to the in- 
vestigation of complaints of alleged non-compliance with provisions of 
Parts II and III hereinbefore assigned to Division One or requirements 
established pursuant thereto. 

Matters coming from the Bureau of Personnel Supervision and 
Management under Executive Order No. 7916, of June 24, 1938, and 
amendatory and supplementary Executive Orders and matters assigned 
to Division One by the order of the Commission of July 24, 1939, 
amending an order of October 12, 1935. 

Matters coming from the Bureau of Inquiry under Parts I and 
III, the Elkins Act, and acts supplemental thereto, and the Clayton 
Antitrust Act, as amended, and from the Section of Law and Enforce- 
ment of the Bureau of Motor Carriers, so far as relating to the discovery 
of derelictions and enforcement of penal provisions of Part II. 

Admission, disbarment, and suspension of practitioners before the 
Commission, under Rule I-B of the Rules of Practice. 


Division Two 


Section 4, relating to long-and-short-haul and aggregate-of-inter- 
mediate rates, and relief therefrom. 

Section 6, except paragraphs (11) and (12), relating to schedules 
of carriers under Part I, sections 217 and 218, relating to tariffs of 
common carriers and schedules of contract carriers under Part II, and 
section 306, relating to tariffs of common carriers and schedules of 
contract carriers under Part III, including, among other matters, ap- 
plications thereunder, forms and specifications, and questions turning 
upon the construction or application thereof. 

Section 15 (7) of Part I, sections 216 (g) and 218 (c) of Part Il, 
and section 307 (g) and (i) of Part III, relating to the disposition of 
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applications for suspension of schedules or parts thereof, including 
authority to institute investigations into rates, fares, practices, and 
charges of carriers under Parts I, II, and ITI, as ancillary to a proceed- 
ing of investigation and suspension. 

Sections 6 (11) (b) and 6 (12) of the Interstate Commerce Act 
and section 11 (d) of the Panama Canal Act, U. S. Code, t. 49, sec. 51, 
relating to the establishment, under the additional authority conferred 
upon the Commission by the Panama Canal Act of proportional rates 
to or from ports, and through rail and water arrangements in foreign 
commerce. 

Section 19a, relating to the valuation of the property of carriers. 

Section 20 (11) of Part I and section 219 of Part II, so far as 
relating to the authorization of released rates and ratings. 

Sections 3 (2), 223, and 318, so far as relating to the prescription 
of rules governing the delivery of freight and the settlement of rates 
and charges, and to prevent unjust discrimination, under Parts I, II, 
and ITT. 

Section 22 so far as relating to reduced rates in case of calamitous 
visitations or disaster. 

Section 304 (d) of Part ITI, relating to relief from the provisions 
of that part because of competition from carriers engaged in foreign 
commerce. 

Section 204 (c) and section 304 (e), so far as relating to the investi- 
gation of complaints of alleged non-compliance with provisions of Parts 
II and III hereinbefore assigned to Division Two or requirements 
established pursuant thereto. 

Standard Time Act of March 19, 1918, as amended, U. 8S. Code, t. 
15, sees. 261-265, inclusive. 

Matters coming from the Board of Reference, relating to instruc- 
tions concerning the informal consideration of unusual matters and 
eases for which there is no governing precedent. 

Matters coming from the Bureau of Informal Cases. 


Division THREE 


Civil Aeronautics Act of 1938, approved June 23, 1938, U. S. Code, 
t. 49, see. 643, so far as relates to action as members of a joint board, as 
may be directed by the Chairman of the Commission. 

Section 1 (9) to (17), inclusive, relating to switch connections, ecar- 
service and emergency directions with respect thereto, and contracts of 
common carriers by railroad or express companies for the furnishing 
of protective service against heat or cold. 

Section 5 (1), relating to the pooling of traffic, service, or gross 
or net earnings of common carriers subject to the act. 

Section 3 (5), relating to requirement of common use of terminals 
and compensation therefor. 

Section 6 (11) (a) of the Interstate Commerce Act, and section 
ll (d) of the Panama Canal Act, relating to the additional jurisdiction 
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over rail and water traffic conferred upon the Commission by the Pan- 
ama Canal Act, U. S. Code, t. 49, see. 51, with respect to physical con- 
nections between rail lines and docks ;—and section 201 (c), Transporta- 
tion Act, 1920, as amended, U. S. Code, t. 49, see. 141 (c). 

Section 15 (10), relating to the direction of the routing of unrouted 
traffic. 

Sections 15 (13), 225, and 314, relating to fixation of reasonable 
allowances to the owner of property transported for transportation 
services rendered, and Ex Parte No. 11, The Tap Line Case. 

Section 25 (a) to (g), inclusive, as amended, relating to the in- 
stallment and maintenance of safety devices by carriers by railroad, 
other than enforcement of penalties. 

Section 1 (21) (other than enforcement of penalties), so far as 
relating to the compulsory construction of new roads or procurements 
of additional facilities. 

Section 204 (a) (1), (2), (3), and (5) of Part II so far as relating 
to the establishment of reasonable requirements for the safe transporta- 
tion of explosives and other dangerous articles, including inflammable 
liquids, inflammable solids, oxidizing materials, corrosive liquids, com- 
pressed gases, and poisonous substances. 

Section 204 (c) so far as relating to the investigation of complaints 
of alleged non-compliance with provisions of Part II hereinbefore as- 
signed to Division Three or requirements established pursuant thereto. 

Matters arising under the Transportation of Explosives and Dan- 
gerous Articles Act, Accident Reports Act, Safety Appliance Act, Hours 
of Service Act, Locomotive Inspection Act, Medals of Honor Act, Ash 
Pan Act, Railroad Retirement Act of 1937, Carriers Taxing Act of 1937, 
Railroad Unemployment Insurance Act, the Railway Labor Act, as 
respectively amended ; the Block Signal Resolution of June 30, 1906, and 
Sundry Civil Appropriation Act of May 27, 1908; Postal Service Acts, 
U. 8. Code, t. 39, ec. 6, 12, 18, 14, and 15, so far as those acts relate to 
duties of the Commission. 

Divisions Two and Three alternately, in monthly rotation: 

All cases not otherwise herein assigned or referred to another division 
or reserved to the Commission, arising under Part I, and all cases in- 
volving rates, fares, or charges arising under Parts II and III, which 
cases (a) have involved the taking of testimony at public hearings, and 
are set to be argued orally before one of such divisions, or (b) are sub- 


mitted without oral argument, but which have involved the taking of 
testimony at public hearings. 


Division Four 


Section 1 (18) to (20), inclusive, and sections 303 (1), 309, 310, 
311, and 312, relating to certificates of convenience and necessity under 
Parts I and III and permits under Part ITI. 

Section 5 (2) to (13), inclusive (other than enforcement of penal- 
ties), and 210a (b) of Part II, relating to the consolidation, merger, 
purchase, lease, operating contracts, and acquisition of control of car- 
riers, and to non-carrier control. 
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Section 5 (14) to (16), inclusive, relating to common control of 
railroads and common carriers by water. 

Section 302 (e) and section 303 (b), (ce), (d), (e), (f), (g), and 
(h), relating to exemptions of water carriers from the provisions of 
Part III. 

Sections 20a and 214 (other than the enforcement of penalties), 
relating to the issuance and approval of securities of carriers under 
Parts I and II, and to the holding of interlocking positions as director 
or officer. 

Section 204 (c) and section 304 (e), so far as relating to the in- 
vestigation of complaints of alleged non-compliance with provisions of 
Parts II and III hereinbefore assigned to Division Four or require- 
nents established pursuant thereto. 

The Uniform Bankruptcy Act, as amended, U. S. Code, t. 11, relating 
to the reorganization of corporations subject to the exercise of the 
regulatory powers of the Commission. 

Matters arising under the Reconstruction Finance Corporation Act, 
as amended, and under Section 20 of Title II of the Emergency Relief 
and Construction Act of 1932, as amended. 

Matters arising under the Clayton Antitrust Act, as amended (other 
than enforcement of penalties). 

Matters arising under Section 22 (b) (9) of the Internal Revenue 
Code (relating to exclusions from gross income) as amended by the 
Act approved June 29, 1939, 53 Stat. c. 247, See. 215 (a) p. 875. 


Division FIve 


Section 203 (b), relating to partial exemption from the provisions 
of Part II, including determinations as to the necessity for application 
of Part II to transportation within a municipality, between contiguous 
municipalities, or within an adjacent zone, and the determination of the 
limits of such zones, referred to in section 203 (b) (8) and to casual 
transportation operations by motor vehicle, referred to in section 203 
(b) (9). 

Section 204 (a) (1) to (3), so far as relates to reasonable require- 
ments with respect to continuous and adequate service and transporta- 
tion of baggage and express by common carriers, and to qualifications 
and maximum hours of service of employees and safety of operation and 
equipment for common, contract, and private carriers, but not including 
requirements for the safe transportation of explosives and other dan- 
gerous articles. 

Section 204 (a) (4) and section 211 (a) to (ce), relating to the 
regulation of brokers (other than their accounts, records, and reports). 

Section 204 (4a), relating to certificates of exemption to motor 
carriers operating solely within a single State. 

Section 204 (7), so far as relates to inquiries into the management 
of the business of motor carriers and brokers and persons controlling, 
controlled by, or under common control with motor carriers and requests 
for information deemed necessary to carry out the provisions of Part II. 
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Section 204 (b), relating to the establishment of classifications of 
brokers or of groups of carriers and just and reasonable rules, regula- 
tions and requirements therefor. 

Section 204 (c), so far as relating to investigation of complaints 
of alleged non-compliance with the provisions of Part II assigned to 
Division Five or requirements established pursuant thereto. 

Sections 206, 207, and 208, relating to certificates of public con- 
venience and necessity. 

Section 209, relating to permits. 

Section 210, relating to dual operations. 


Section 210a (a), relating to grants of temporary operating author. 
ity 


Section 212, relating to suspension, change, revocation, and transfer 
of certificates, permits, and licenses. 
Section 215, relating to security for the protection of the public. 
Section 224, relating to identification of motor carriers.” 
Section 226, relating to investigation of motor vehicle sizes, weights, 


ete. 

Any other matters arising under Part II not hereinbefore specially 
assigned or referred to other divisions. 

In connection with the foregoing assignments Division Five is 
authorized to institute, conduct and determine investigations into motor- 
carrier practices pertaining to matters covered by such assignments. 

* * * * * 

From such assignment of work there shall be reserved for con- 
sideration and disposition by the Commission (1) all investigations on 
the Commission’s own motion heretofore entered upon and hereafter 
instituted, except as hereinbefore otherwise provided, and (2) all ap- 
plications for rehearing, reargument or other reconsideration and all 
eases before the Commission for reconsideration, except as hereinafter 
otherwise provided; and there shall also be excepted from this assign- 
ment of work all cases submitted prior to November 1, 1940, either to 
the Commission or to a division thereof, or submitted to the Commission 
and specially referred to a divison, the various cases enumerated in any 
previous order of the Commission as reserved for consideration and 
disposition by the Commission, and all cases otherwise specially assigned. 

Unless otherwise ordered by the Commission, any Commissioner who 
is transferred from a division shall continue as a member of such divi- 
sion for the disposition of cases orally argued and submitted prior 
thereto, and those in which drafts of final reports are under considera- 


tion, in lieu of the Commissioner designated to serve as a regular mem- 
ber of the division. 


ASSIGNMENT OF DUTIES TO INDIVIDUAL COMMISSIONERS 


That the following portions of the work, business, and functions of 
the Commission, be assigned and referred to individual Commissioners 
as herein designated. 
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To THE INDIVIDUAL MEMBERS OF Divisions Two AND THREE 


In rotation, in each month, to the members of the particular divi- 
sion which, according to the assignment heretofore made, is designated 
to receive submissions of rate, etc., cases in that month: (a) shortened 
procedure cases under Rule of Practice X-A, submitted without oral 
argument during the month; and (b) shortened procedure cases as- 
signed for oral argument during the month. ,. 


To InpivipvuAL MEMBERS OF THE COMMISSION 


The Commissioner to whom the Bureau of Traffic reports: (a) 
special permissions or other permissible waivers of rules regarding 
schedules of rates, etc., under sections 6, 217, 218, and 306; (b) re- 
leased rates applications under section 20 (11); (¢) Ex Parte No. 13, 
with respect to modifications under section 6 (3) of posting requirements 
of section 6 (1) ; and (d)‘reduced rates authorizations in cases of calam- 
itous visitation under section 22. 

The Commissioner to whom the Bureau of Accounts reports: dis- 
tribution of carrier accounts and spreading of items over periods of 
time; and prescription of depreciation rates and modification thereof as 
to individual carriers under sections 20 (4), 220 (ce), and 313 (d). 

The Commissioner to whom the Bureau of Service reports: un- 
contested matters relating to the transportation of explosives and other 
dangerous articles. 

The Commissioner to whom the Bureau of Locomotive Inspection 
reports: uncontested matters arising under the Boiler Inspection Act, 
as amended. 

The Commissioner to whom the Bureau of Safety reports: uncon- 
tested matters under section 25, the Safety Appliance Acts, as amended, 
and the Hours of Service Act, as amended. 

The Commissioner to whom the Bureau of Finance reports: ap- 
plications under section 20a (12) for authority to hold the position of 
officer or director of more than one corporation, when all the corpora- 
tions are part of the same system. 

The Commissioner to whom the Bureau of Statistics reports: re- 
quests of carriers for extension of time for filing annual reports. 

The Commissioner to whom the Bureau of Informal Cases reports: 
applications and complaints on the special docket. 

The Commissioner to whom the Bureau of Inquiry reports: the 
reference of cases involving supposed violations of law under Parts I, 
II, and III of the Interstate Commerce Act, the Elkins Act, or related 
on to the Department of Justice for investigation and possible prose- 
cution. 

The Chairman of the respective divisions: merely procedural mat- 
ters in any formal case or pending matter, and extensions of time for 
compliance with orders (except in investigations on the Commission’s 
own motion), in any such case or matter, when the subject matter or 
particular proceeding has been or is assigned or referred to the divisions ; 
Provided, that if the proceeding has been assigned to a Commissioner 
for administrative handling or preparation of report, such Commis- 
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sioner shall act on such procedural matters (including extensions of 
time for compliance with orders) : and if the subject matter or particular 
proceeding has not been assigned or referred to a division or to a Com- 
missioner, the chairman of Division One may act on such matters. 

In each of the foregoing delegations and assignments to an individual 
Commissioner, it is contemplated that in event of his absence or dis- 
ability the senior member of the division which has jurisdiction of the 
subject matter or proceeding who is present shall act instead of the 
Commissioner above designated. In event of the absence or disability 
of a Commissioner to whom a proceeding not referred to a division has 
been assigned for administrative handling or preparation of report, 
procedural matters in connection with such proceeding may be acted 
upon by the chairman of the Commission. 

In respect of all such matters, petitions for reconsideration or for 
rehearing of any order or decision of an individual Commissioner as 
herein authorized shall be initially passed upon by the division to 
which the general subject is referred, and if the general subject has 
not been referred to a division, then by the Commission. 


All such petitions shall be governed by the general rules of prac- 
tice of the Commission. 


BUREAUS OF THE COMMISSION 


__ That the Bureaus of the Commission shall report as follows: (a) 
with respect to administrative matters, including personnel and salaries 


matters, to Division One, through the Commissioner to whom the Bu- 
reau reports; (b) with respect to matters of policy and functioning, 
through the Division or Commissioner to whom the Bureau reports, to 
the Division or to the Commission, as set forth below: 
BUREAUS OF THE REPORTS TO 
COMMISSION THROUGH 

ACCOUNTS Commissioner in charge Division One 
ADMINISTRATION Chairman, ex officio Division One 


FINANCE Commissioner in charge Division Four 
FORMAL CASES: generally Commissioner in charge Commission 
matters pending before divi- 








sions Chairman of division Division 
INFORMAL CASES Commissioner in charge Division Two 
INQUIRY Commissioner in charge _ Division One 
LAW Commissioner in charge Commission 
LOCOMOTIVE INSPECTION Commissioner in charge Division Three 
MOTOR CARRIERS (Commissioner in charge Division Five 
Tariff matters (Commissioner in charge Division Two 
Finance matters (Commissioner in charge Division Four 
PERSONNEL SUPERVISION 
AND MANAGEMENT Chairman, ex officio Division One 
SAFETY Commissioner in charge Division Three 
SERVICE Commissioner in charge Division Three 
STATISTICS Commissioner in charge Commission, ex- 
cept as to mat- 
ters assigned to 
Divison One 
TRAFFIC Commissioner in charge Division Two 
VALUATION Commissioner in charge Division Two 
WATER CARRIERS Division One Commission 
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STANDING COMMITTEES OF THE COMMISSION 


That there continue to be, as at present, two standing committees 
of the Commission, namely the Committee on Rules and Reports and the 
Legislative Committee, consisting of three members each, appointed by 
the Commission, which shall designate the Chairman thereof. The 
Chairman of the Commission may designate a Commissioner to fill a 
vacancy on any Committee until the Commission otherwise orders. 


REHEARINGS AND FURTHER PROCEEDINGS 


For the proper and more convenient dispatch of business, and to 
the ends of justice, the following regulations of the conduct of proceed- 
ings are adopted (in addition to those governing the parties, as set out 
in the Rules of Practice), in respect of rehearings, reconsiderations, 
further hearings, and supplementary proceedings, when upon the appli- 
eation of any party to the decision, order, or requirement of a division 
of the Commission. 

The application (and any supporting or opposing documents) when 
submitted shall be considered by the division; if the division grants the 
same, the application will stand as granted by the division and denied 
by the Commission, and further proceedings will be before the division 
and under its direction. Any further decision, order, or requirement 
of the division shall be subject to application for rehearing as provided 


in the act. If the division does not grant the application, the applica- 
tion (and supporting or opposing documents) will be considered by the 
Commission, which in its discretion will determine if sufficient reason 


for granting a rehearing or taking any other action has been made to 
appear. 





Rail Transportation 
By F. F. Estes, Editor 


Status of Public Stock Yards 


I. C. C. Docket Ex Parte 127—Status of Public Stock Yards, has 
been set for oral argument before the I. C. C. on January 10, 1941. 





Charges for Protective Service to Perishable Freight 


In Docket No. 20769—Charges for Protective Service to Perishable 
Freight, the I. C. C. has reopened the proceedings so far as they relate 
to the refrigeration service performed under Section 4 of the Perishable 
Protective Tariff for the purpose of receiving evidence concerning the 
effect of mandatory charges for refrigeration services under that section 
upon the ability of rail carriers to obtain perishable traffic in competition 
with motor trucks. 

The Commission postponed until February 1, 1941, the date by 
which the respondents are required to abstain from publishing, demand- 
ing, or collecting charges for ice placed in the bunkers or tanks of re- 
frigerator cars in connection with the special rules governing the services 
of icing and re-icing traffic subject to Section 4 of the Perishable Pro- 


tective Tariff except as provided in its order. It also postponed until 
February 1, 1941 the date by which the respondents are required to 
establish certain charges for ice placed in the bunkers or tanks of 
refrigerator cars in connection with the special rules and charges govern- 
ing the icing and re-icing traffic subject to Section 4 of the Perishable 
Protective Tariff. The effective date of those paragraphs of its order 
which deal with switching charges was postponed indefinitely. 





Petition in Class Rate Investigation Denied 


Petition of the Central Territory Rate Conference, asking the 
Commission to restrict the issues in the Class Rate Investigation and 
Consolidated Freight Classification, Dockets 28300 and 28310, respec- 
tively, to rates and ratings applicable to less than carload merchandise 
traffic and to exclude therefrom carload rates and ratings, has been 
denied. 





Annual Reports of Steam Railway Companies 


Division 1 of the I. C. C. has entered an order requiring steam rail- 
way companies and switching and terminal companies of Class I and 
Class II earriers to file annual reports for the year 1940 on Annual Re- 
port Form A. The reports are required to be filed on or before March 
31, 1941. = 
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Boston & Albany Signal System Application 


The application of the Boston & Albany Railroad (the New York 
Central Railroad Company lessee) for authorization for continued use 
of detector bars on switches and movable point frogs without electric 
switch locking or track circuits at interlocking E-5, Everett, Massachu- 
gtts, jointly with the Boston & Maine Railroad, on account of inter- 
locking being located in yard limits on the Grand Junction Branch, a 
freight line where all movements are restricted to maximum speed of 
15 miles per hour, has, upon the protest of the Brotherhood of Railway 
Signalmen of America, been assigned for hearing at the Lenox Hotel, 
Boston, Massachusetts, on December 16, 1940. Commissioner Patterson 
will preside. The application has been assigned for consideration by 
Division 3 of the Commission. 





Paper Rates to Southwest 


In IL. & S. Docket No. 4569, also embracing Docket No. 4867, Division 
2 finds not justified the proposal of respondent railroads to revise rates 
on paper and paper articles between points in the Southwest, and from 
western trunk-line, official, and southeastern territories to the South- 
west. The proposed revisions embraced both increases and reductions. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 23 totaled 
733,488 cars. This was an increase of 60,375 cars or 9.0 per cent above 
the corresponding week in 1939 and an increase of 171,830 cars or 30.6 
per cent above the same week in 1938. 

Loading of revenue freight for the week of November 23 was a 
decrease of 11,807 cars, or 1.6 per cent below the preceding week. 

Coal loading amounted to 141,958 cars, a decrease of 6,495 cars 
below the preceding week, but an increase of 10,681 cars above the cor- 
responding week in 1939. 





Railway Revenues, Expenses and Net Railway Operating Income 


The Bureau of Statisties of the I. C. C. has issued an advance 
summary of revenues, expenses and net railway operating income of 
Class I steam railroads for October 1940 compared with October 1939. 
The report shows that freight revenue in 1940 increased 2% as com- 
pared with October 1939. Passenger revenues increased 0.3%. Total 
operating revenues decreased 1.5%. Railroad expenses, taxes and rents 
Inereased 2.7%. Net railway operating income decreased 14.5%. For 
the ten months ended with October 1940, net railway operating income 
increased 15.2% as compared with the same period of 1939. 
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Class I railroads of the United States in the first ten months of 
1940 had a net railway operating income of $527,102,152 which was at 
the annual rate of return of 2.38% on their property investment. 








































In the first ten months of 1939, their net railway operating income 022. 
was $457,433,164 or 2.07% on their property investment, and in the 
first ten months of 1930, their net railway operating income was 
$759,038,636 or 3.43% on property investment. 
New Railway Equipment 
: ; — il 
Class I railroads put 54,791 new freight cars in service in the first _ 
ten months of 1940. In the same period last year, 17,417 new freight the 
cars were put in service. nat 
Of the total number of new freight cars installed in the first ten 
months of this year, there were 26,211 box, 25,975 coal, 866 flat, 645 east 
refrigerator, 388 stock and 706 miscellaneous cars. $4.7 
The railroads also put in service in the first ten months this year des 
320 new locomotives, of which 84 were steam and 236 were electric and the 
Diesel. Installed in the first ten months last year were 269 new loco- The 
motives of which 73 were steam and 196 were electric and Diesel. 
assi 
. 1% 
Passenger Traffic Statistics acq 
The Bureau of Statistics of the I. C. C. has issued a statement bag 
showing passenger traffic statistics of Class I steam railways for eight . 
months ended with August 1940, compared with a similar period of roe 
1939. The following is a summary of the statement: " 
AGGREGATES 
1940 1939 
Passenger Revenue 
In Coaches $135,800,188 $131,499,509 + 3.3 
In Parlor and Sleeping Cars 112,611,443 120,407,451 — 6.5 
Revenue Passengers Carried Lo 
In Coaches 132,258,731 131,849,541 + 0.3 Ju 
In Parlor and Sleeping Cars 12,803,524 13,492,192 — 5.1 R 
Revenue Passengers Carried 1 Mile Co 
In Coaches 8,066,335,164 7,256,195,688 +11.2 di: 
In Parlor and Sleeping Cars 4,892,708,983 65,155,439,511 — 5.1 
AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.68c — 
In Parlor and Sleeping Cars 
Revenue Per Passenger Per Road 
In Coaches $1.03 + 3.0 p 
In Parlor and Sleeping Cars $8.80 $8.92 —1.3 B 
Miles Per Passenger Per Road al 
In Coaches 61.0 55.0 +10.9 


In Parlor and Sleeping Cars 
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R. F. C. Loans to Railroads 


As of October 31, 1940 the R. F. C. had loaned railroads $779,873,- 
022.06 and had received repayments amounting to $314,780,621.55. 





Equipment Trust Certificates 


Division 4 of the I. C. C. has authorized the Wheeling & Lake Erie 
Railway Company to assume obligation and liability in respect of not to 
exceed $1,150,000 of 1% equipment trust certificates, the proceeds from 
the sale of these certificates to be used to acquire seven freight loco- 
motives and 500 fifty-ton all-steel box cars. 

The Baltimore & Ohio Railroad Company has been authorized to 
assume obligation and liability, as guarantor, in respect of not to exceed 
$4,750,000 of 154% equipment trust certificates. The money to be de- 
rived from the sale of these certificates is to be used in connection with 
the acquisition of 1,000 fifty-ton box cars and 1,000 seventy-ton gondolas. 
The cars are to be all-steel. 

The I. C. C. has authorized the Southern Railway Company to 
assume obligation and liability in, respect of not to exceed $3,000,000 of 
14% equipment trust certificates. The proceeds are to be used for 


acquiring five Diesel electric locomotives, six combination passenger- 
baggage cars, 15 passenger coaches, six partitioned coaches, five dining 
cars, three lounge-tavern cars, three observation lounge-tavern cars, four 
mail-baggage cars, and two mail-storage cars. The total cost of the 
equipment is to be $3,793,901. 





St. Louis-San Francisco Railroad Company Reorganization 


The I. C. C. has modified the plan of reorganization for the St. 
Louis-San Francisco Railroad Company as approved by Division 4 on 
July 6, 1940. Commissioner Lee dissented so far as claims of the 
R. F. C. and Railroad Credit Corporation were given special equities. 
Commissioners Miller, Rogers and Johnson did not participate in the 
disposition of the case. 





Union Terminal Railway Company Control 


Acquisition by the Trustee of the Missouri-Pacific Railway Com- 
pany of the Union Terminal Railway Company and the St. Joseph 
Belt Railway Company through ownership of their stock has been 
authorized and approved by Division 4 of the I. C. C. 
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Buffalo Creek Railroad Company Bonds 


The Buffalo Creek Railroad Company has been authorized by Divi- 
sion 4 of the I. C. C. to issue $3,000,000 of first mortgage 344% bonds, 
the proceeds to be used to retire bonds presently bearing a 5% interest 
rate. The Lehigh Valley Railroad Company and the trustees of the 
property of the Erie Railroad Company have been authorized to assume 
obligation and liability as guarantors with respect to these bonds. 





Fort Street Union Depot Company Bonds 


The Fort Street Union Depot Company, of Detroit, on November 
27, asked the I. C. C. for authority to issue $1,329,000 of first mortgage 
334% bonds, the proceeds to be used in retiring outstanding bonds. 





Virginian Railway Operation over Chesapeake & Ohio Tracks 


In Finance Docket No. 12992, the Virginian Railway has been 
authorized to operate over a portion of the Chesapeake & Ohio Railway 
in Fayette and Raleigh Counties, West Virginia. The line extends south 
from Glen Jean to Tamroy, approximately eight miles, and west from 
Sugar Creek Junction, an intermediate point, to Pax, approximately 6.2 
miles. The area contiguous to the line has an estimated reserve of 
16,000,000 tons of bituminous coal. 





Madison, Illinois & St. Louis Railroad Company Purchases 


Division 4 of the I. C. C. has authorized the acquisition by the St. 
Louis Merchants Bridge Terminal Railway Company of control of the 
Madison, Illinois & St. Louis Railroad. 





Job Protection in Abandonment Cases 


In Finance Docket No. 12643—Pacific Electric Railway Company 
abandonment, Division 4 of the I. C. C. has amended its certificate of 
August 28, 1940 to read as follows: 

‘*The Commission retains jurisdiction of the question of its author- 
ity to impose conditions for the protection of employees in abandonment 
proceedings pending final determination of this question by the Courts 
in the case entitled ‘Railway Labor Executives Association; and Broth- 
erhood of Railroad Trainmen, plaintiffs, vs. United States of America; 
and Interstate Commerce Commission, defendants, Civil Action No. 
9,011, in the United States District Court for the District of Columbia.’ 
Unless and until it should finally be decided by the Courts in the case 
mentioned that this Commission has jurisdiction to exercise its discre- 
tion respecting the imposition of such conditions, the Commission ad- 
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heres to its finding already made that it has no such authority. The 
report and certificate rendered August 28, 1940, in the above-entitled 
ease, aS previously amended as to effective date, shall be continued in 
full foree and effect in all other respects.’’ 

This action was taken by reason of the fact that on November 8, 
1940 suit was instituted in the U. 8. District Court for the District of 
Columbia to set aside the Commission’s report and certificate wherein 
it found that it had no authority to impose conditions for the protection 
of employees in abandonment proceedings. 

Except for this phase of the case, the certificate is otherwise ef- 
fective. 





Job Protection in Abandonment Cases 


The suit instituted in the District Court of the United States for 
the District of Columbia to contest the validity of the order of the I. 
¢. C. authorizing the Pacific Electric Railway Company to abandon 
certain of its lines without conditions for the protection of employees 
being imposed was argued before a statutory three-judge court on No- 
vember 25. The members of the Court are Chief Justice Groner and 
Associate Justice Vinson of the United States Court of Appeals for the 
District of Columbia, and Chief Justice Wheat of the District Court 
of the United States for the District of Columbia. Following the argu- 
ment, both sides submitted the case on its merits. 





Atlantic Coast Line Abandonment Approved 


Atlantic Coast Line Railroad has been authorized to abandon its 
branch line extending northwest from Latta to Clio, approximately 
twenty miles, in Dillon and Marlboro Counties, S. C. Protest against 
the abandonment, filed by the Public Service Commission of South Caro- 
lina, was withdrawn. 





End-Door Fifty-Foot Box Cars 


Chairman Kendall of the Car Service Division, A. A. R., on No- 
vember 19, 1940, issued Supplement No. 3 to Special Car Order No. 42, 
in which he stressed the necessity for close supervision to insure proper 
handling of end-door fifty-foot box cars. He said ‘‘They must not be 
used for any freight that does not absolutely require an end-door car 
of fifty-foot length.”’ 





Board of Investigation and Research 


_President Roosevelt, at his press conference on November 29, said 
he is waiting for recommendations before naming the members of the 


Board of Investigation and Research, provided for in the Transportation 
Act of 1940. 
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Land Grant Claim Releases Approved 


The Secretary of the Interior has announced approval of land grant 
claim releases submitted by the Chicago & Northwestern Railroad Com. 
pany and the Chicago, St. Paul, Minneapolis and Omaha Railway Com. 
pany, component parts of the Chicago & Northwestern System. 

The following is an up-to-date list of the releases approved by the 
Secretary of Interior: 


Railroad Release Approved 


Chicago & Northwestern November 25, 1940 
Chicago, Burlington & Quincy November 22, 1940 
Chicago, St. Paul, Minneapolis & Omaha November 25, 1940 
Gulf, Mobile & Ohio November 165, 1940 
Illinois Central (that portion formerly known as 

Dubuque & Sioux City) November 27, 1940 
Nashville, Chattanooga & St. Louis November 22, 1940 
Seaboard Air Line November 27, 1940 
Southern Railway November 27, 1940 
Chicago, Rock Island & Pacific November 29, 1940 
Choctaw, Oklahoma & Gulf (part of the 

CRI&P) November 29, 1940 
St. Joseph and Grand Island November 29, 1940 
Chicago, Milwaukee, St. Paul & Pacific November 29, 1940 





Land Grant Rate Ruling 


The Comptroller General of the United States has ruled that rail 
shipments of household goods in excess of the authorized weight allow- 
ances, for an officer of the military service, when being transferred from 
one post to another, are not subject to land grant rate deductions under 
Section 321, Title III, Part II of the Transportation Act of 1940. 





New Jersey Railroad Taxes 


The United States Cireuit Court of Appeals for the Third Circuit, 
on November 27, sustained the taxing authorities of New Jersey in their 
attempt to collect $11,270,000 in property taxes from the Central Rail- 
road of New Jersey, Lackawanna, Erie, Lehigh Valley, New Jersey & 
New York Railroad Company, New York Central, New York, Susque- 
hanna & Western, and the New York & Long Branch. The Court re 
versed an injunction issued by the United States District Court at New- 
ark last January restraining the State authorities from collecting more 
than 70% of the assessments for the years 1934, 1935 and 1936 until 
the State made a revaluation of railroad property. The railroads have 
already paid more than $25,000,000 on the tax claims, and sought to 
avoid payment of the balance on the grounds that the assessment meth- 
ods used by the State were unconstitutional. 
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Railroad Retirement Act and Related Activities 


Railroad Retirement Benefits 


Almost 180,000 former railroad employees and more than 40,000 
survivors of railroad employees had received benefits amounting to 
$338,154,367 under the Railroad Retirement Act by September 30, 1940. 
Certification of benefits under the act began in July 1936. 

Benefit payments certified to the Treasury in September totaled 
$10,069,473, bringing the total for the July-September quarter to $29,- 
828,510. The total of certifications for the quarter was 1.2 per cent 
higher than for the preceding quarter, and 8.1 per cent than for the 
corresponding quarter last year. 

New certifications raised to 129,550 the total number of employee 
annuities certified from July 1936 through September 30, 1940. Over 
the same period, 48,509 pensions, 2,566 survivor annuities, and 4,855 
death benefit annuities were certified for payment. Certification of 
lump-sum death benefit payments by the end of September numbered 
32,593. 





Railroad Retirement Act Regulations Amended 


The Railroad Retirement Board has announced the amendment 
of its regulations under the Railroad Retirement Act of 1937 so as to 
accord with Public Law No. 801—76th Congress with respect to credit 
for military service. The amendments were published in the Federal 
Register of November 30, 1940. 





Rail Unemployment Benefits Decline 


Increasing employment in September in the railroad industry was 
reflected in a decline in unemployment insurance claims received by the 
Railroad Retirement Board during that month. 

Insurance claims over the four-week period ending September 27, 

averaged 22,721 per week, or nearly 1,520 lower than in August. Sta- 
tisties on claims indicate that the number of unemployed eligible rail 
workers in September 1940 was lower by 10,500 or 11,000 than in Sep- 
tember 1939; employment in the industry, however, was about 47,000 
higher last September than a year before. 
_ _This difference is explained by the fact that business improvement 
in 1939 over 1938 levels enabled more workers in 1939 than in 1938 
to earn at least $150, the minimum base-year compensation necessary 
to qualify for benefits. In consequence, many more railroad employees 
were eligible in 1940 than in 1939 to claim unemployment benefits. 

Benefits amounting to nearly $992,000 were certified in September 
on 66,336 claims. The average benefit payment in September was $14.95. 
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Collections Under Carriers’ Taxing Act 


The Railroad Retirement Board has announced that collections yp. 
der the Carriers’ Taxing Act in September 1940, amounted to $24,586. 
829. The total amount collected for the period of operation is $412. 
869,059. Total benefit payments certified since the beginning of 
operation amount to $338,154,367. 





Railroad Retirement Board Names Employment Service Officers 


The Railroad Retirement Board recently announced the names of 
nine employment officers appointed to administer the employment service 
recently established by the Board in connection with the Railroad Un. 
employment Insurance system. Their names and regions are as follows: 

The New York region, covering the New England States, New York, 
New Jersey, Pennsylvania east of Pittsburgh, Delaware, Maryland, Dis. 
trict of Columbia, a small section of northeastern West Virginia, ani 
the Cape Charles Peninsula of Virginia, will be managed by Peter §. 
Hogan. 

The Cleveland region, including Pennsylvania west of Pittsburgh, 
Ohio, Michigan, western and southeastern West Virginia, and northess. 
tern and central Kentucky, will be managed by John J. Finerty. 

Horace L. Carter will be in charge of the Chicago region, which 
includes Indiana, Illinois, all but the southwestern corner of Iowa, south- 
ern and northeastern Wisconsin and southwestern Kentucky. 

The Atlanta region, including almost all of Virginia, North Caro- 
lina, South Carolina, Georgia, Florida, Mississippi, Alabama, Tennessee 
and southern Kentucky, will be in charge of James H. Williams. 

The Minneapolis region, covering Minnesota, North Dakota, all of 
South Dakota except a section in the southwest, eastern Montana and 
northwestern Wisconsin, will be in charge of John R. Duck. 

The Kansas City region, which will be in charge of Otto Kirkes, 
covers Missouri, Oklahoma except for the tip of the panhandle, all but 
the southwestern corner of Arkansas, all of Kansas except the extreme 
west, the eastern half of Nebraska, the southwest corner of Iowa, and 4 
small piece of southern South Dakota. 

The Dallas regional office will be in charge of Sam J. Williams 
and will serve a territory including Louisiana, Texas, the southwest 
corner of Arkansas, southern and eastern New Mexico, and a small piece 
of southeastern Arizona. 

The Denver regional office, covering Colorado, Wyoming, Utal, 
western Nebraska, the extreme west of Kansas, southwestern South De 
kota, southern Idaho, the southeast corner of Oregon, the northeast cor- 
ner of Nevada, the northern half of Arizona, northern and western New 
Mexico and the tip of the Oklahoma panhandle, will be in charge o 
Earl F. Rentfrow. 

The San Francisco office, in charge of Harold O. Clark, will serve 
the region covering California, the bulk of Nevada, the south segment 
of Oregon, southern Arizona, and a small southwestern part of New 
Mexico, and Hawaii. 
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National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board on 
November 23, 1940 had 4,943 cases awaiting decision. The Board has 
heard 618 of these cases, of which 252 remain deadlocked. 





Railroad Members of Adjustment Board Endorse S. 4375 


The carrier members of the National Railroad Adjustment Board, 
in a letter to Senator Wheeler, Chairman of the Committee on Inter- 
state Commerce, have endorsed 8.4375, introduced by Senator Smith 
of South Carolina. 

Senator Wheeler was informed by Chairman Fowler of the Board 
that on account of the bi-partisan character of the Board it was unable 
to present any comments upon the proposed legislation, but the carrier 
members submitted their personal views, saying that it must be under- 
stood that they were not authorized or attempting to express the views 
of either the Class I railroads or the short lines: 

“It is our judgment,’’ said the carrier members, ‘‘based on our ex- 
perience on the Board and its record for the six years since its estab- 
lishment, that amendments to the Railway Labor Act are essential to 
enable it to function for the general purposes for which it was created 
as defined in section 2 of the act. 

“The act created a bipartisan Board with equal representation of 
the carriers and labor. However, the record shows that a large per- 
centage of the important cases coming before it are decided by a referee. 
Consequently, from the standpoint of a practical operation we now have 
in these important eases a tri-partite board consisting of five members 
representing carriers, five representing labor, and one public represent- 
ative. 

“Under existing procedure the referee is forced to base his deci- 
sions on written allegations submitted by the parties without any oppor- 
tunity for proof of facts alleged, without any record of the hearing, and 
without the referee’s having had an opportunity to examine the repre- 
sentatives of the parties. He has no voice in making or enforcing rules 
of procedure. The referee is generally without knowledge of practical 
railroad operation, and the frequent changes in referee personnel give 
them no adequate opportunity to acquire it. 

“‘The present rules of procedure recently have been the subject of 
an extensive investigation by the Attorney General’s Committee on Ad- 
ministrative Procedure. Our views as well as those of the labor mem- 
bers of the Board and also of counsel for the railroads, and for the 
labor organizations, were presented at a hearing held by that Committee 
several months ago. 

‘“‘So far as we are advised the Attorney General’s Committee has 
not yet submitted its findings and report. But the record clearly demon- 
strates that changes in procedure are not only desirable, but are a neces- 


ay and some of these changes cannot be effected without amendments 
0 the act. 
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‘‘Reasonable provisions for judicial review and time limitations 
are essential in the interest of justice and fair play—also amendments 
definitely to define the Board’s jurisdiction and to make more effective 
the participation of neutrals in the functioning of the Board. 

**Without attempting to comment in detail on the wording of the 
several provisions of Senate bill 4375, it is sufficient for us to say that 
the above outlines in a general way our views as to the more essential 
points to be covered by new legislation, and we believe that the bill in- 


troduced by Senator Smith furnishes a good foundation for working 
them out.’’ 





SENATE INTERSTATE COMMERCE COMMITTEE APPOINTMENT 


Senator Ball, Republican of Minnesota, has been appointed a mem- 
ber of the Committee on Interstate Commerce of the Senate to succeed 
Senator Shipstead who has retired from that Committee. 





PAYMENTS TO FORMER EMPLOYEES IN MILITARY SERVICE 


The Commissioner of Internal Revenue has made public a ruling 
to the effect that payments made by an employer to his former em- 
ployees called for active service with the armed forces of the United 
States, or who voluntarily enlist for service, designed to supplement 
amounts received by such persons from the Federal Government, do not 
constitute ‘‘wages’’ for Federal employment tax purposes. The Bu- 
reau of Internal Revenue has also ruled that amounts paid by employ- 
ers during the present emergency to employees who are absent in the 
military or naval service, are allowable deductions from gross income 
for Federal income tax purposes. By reason of the previous rulings, 
such payments constitute taxable income to the recipients for the pur- 
poses of the Federal income tax laws. 





SOCIAL SECURITY (UNEMPLOYMENT COMPENSATION) TAX 
REGULATIONS AMENDMENT 


The Bureau of Internal Revenue has released Treasury Decision 
5022 amending regulations relating to Excise Tax on Employers under 
Title 9 of the Social Security Act, with respect to credits against and 
refunds of that tax for the calendar years 1936, 1937 and 1938. The 
regulations are made to conform to Section 701 of the Second Revenue 
Act of 1940. The Treasury Decision was published in the Federal Reg- 
ister of November 26, 1940. 
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Motor Transportation 
By J. Nrntan Braun, Editor 


Sizes and Weights of Motor Vehicles—Ex Parte MC-15 


Acting pursuant to Sec. 226 of the Interstate Commerce Act, Part 
II, the Commission recently issued 5 tentative reports on the question 
of the need for federal regulation of sizes and weights of motor vehicles, 
and called for comments thereon to be filed by interested parties prior 
to November 25th. 

Briefs and comments were filed by numerous parties, including 

| railroads, motor carriers, shippers and others. 

The position of the railroad industry generally was represented by 
a 17l-page brief filed jointly by the Association of American Railroads 
and the American Short Line Railroad Association, which position was 
that federal regulation of sizes and weights of motor vehicles in inter- 
state commerce is neither necessary nor desirable in the public interest 
and that the Commission should so find and report to Congress. 

The position of the trucking industry was summarized by the Amer- 
ican Trucking Associations, Inc., in a brief which contended there was 
an urgent need for federal regulation and that the Commission’s inves- 
tigation of highways and bridges should be supplemented by a survey 
of the national requirements with respect to truck transportation. 

A. T. A. suggested that neither the Commission nor Congress should 
attempt to set a uniform minimum or maximum, but that Section 205 
of the Motor Carrier Act should be amended so as to permit the subject 
to be handled by joint boards on complaint alleging that any state was 
imposing an unnecessary and unreasonable burden on interstate com- 
merece by reason of its size and weight laws. 

It was further suggested that Part II of the Interstate Commerce 
Act be amended by striking out the present Section 226 and substituting 
anew Section 226, as follows: 

‘““Whenever, upon petition, which is hereby authorized to be filed, 
there shall be brought in issue any law, regulation or practice involving 
the sizes and weights of motor vehicles or combinations thereof, includ- 
ing their loads, made or imposed by authority of any state, and charg- 
ing that such regulation or practice is unreasonable and arbitrary and 
results in burdening interstate commerce by diminishing the flow, in- 
creasing the cost, or otherwise creating trade barriers, the Commission 
may, after notice to the state involved, refer the matter to a joint board 
for hearing and the recommendation of an appropriate order thereon, 
or otherwise handle the matter as provided in Section 205; and in all 
such complaint cases, the findings of fact shall be conclusive. When- 
ever, on such complaint, after full hearing, it may be found that any 
such law, regulation or practice is unreasonable and arbitrary and re- 
sults in burdening interstate commerce by diminishing the flow, increas- 
ing the cost, or otherwise creating trade barriers, the Commission shall 
prescribe the maximum or minimum and maximum sizes and weights, 
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including loads, thereafter to be observed, in such manner as in its 
judgment will remove such unreasonable burdens on interstate cop. 
merce, promote safety and conserve the highways, and the orders of the 
Commission shall be observed while in effect by motor carriers subject 
to this Part, the laws of any state, or the decision or order of any state 
authority to the contrary notwithstanding: Provided, That the state 
shall have concurrent jurisdiction to enforce all such orders.’’ 





Jurisdiction Over Hours of Service of Motor Carrier Employees 
Ex Parte MC-2 and 3 


The Examiner’s report in this case was released December 6, 1940. 
The question for decision was, what employees of motor carriers have 
duties affecting safety of operation and are, therefore, in accordance 
with decision of the Supreme Court last May, subject to the jurisdiction 
of the I. C. C. under Sec. 204 of the Motor Carrier Act as to hours of 
service, and exempt from the provisions of Sec. 7 of the Fair Labor 
Standards Act. 

The Examiner, in his recommended report, held that loaders and 
helpers employed by common, contract and private carriers of property 
are subject to the Commission’s authority to prescribe maximum houn 
of service, and that no employees of common, contract and private car- 
riers of property other than drivers, loaders and helpers, and no en- 
ployees of common or contract carriers of passengers other than drivers 
are found subject to such authority. 





Anti-Trust Suit Against the Railroads 


Judge Jennings Bailey, U. 8. District Court for the District of 
Columbia, has overruled the motion of the Association of American 
Railroads to dismiss the suit filed by the Department of Justice charging 
the Association and member roads with conspiracy to violate the anti- 
trust laws by collectively agreeing through resolutions passed by the 
Association’s Board of Directors, to refuse to enter into joint rates with 
truck lines. 

The rails’ motion to dismiss was based on the argument that the 
case (an injunction suit) had become moot since the resolutions com- 
plained against had been rescinded. 

Judge Bailey in overruling the motion reasoned that the purpose 
of the suit was to enjoin future unlawful practices, and the mere re 
cinding of the resolutions had no effect on the future policy of the rails. 





Truck Operator Quits Because of ‘‘Excessive Labor Charge” 


Roemer Brothers Trucking Company, one of the oldest and largest 
contract motor carrier concerns in the country is going out of busines 
because of ‘‘excessive labor charges.”’ 
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According to Clarence Roemer, President of the company, the de- 
cision to go out of business was prompted by the demands of Local 478 
of the Teamsters and Chauffeurs Union, A. F. of L., for a weekly wage 
of $48 and time-and-a-third for overtime. The concern had been paying 
#42 a week for city hauls and $46 a week on long hauls. Liquidation 
apparently began immediately after the new labor contract was signed. 

The company, with a weekly payroll ranging from $4,000 to $6,500, 
has dismissed ninety drivers and helpers and will gradually dispose of 
its 120 vehicles, according to Mr. Roemer, who, with his brother, Charles, 
started the business with one truck in 1919. 





Local Cartage Operations in St. Louis 


The Supreme Court of Missouri recently decided the case of State 
ex rel. Public Service Commission, et al. vs. Sam C. Clair, Judge, etc., 
construing the 1931 Bus and Truck Act of Missouri as exempting intra- 
city and local cartage operators conducting business in and around St. 
Louis. The case arose several months ago when 56 operators applied for 
an injunction to restrain enforcement of the law. 





“Grandfather” Permit Granted Carrier Owning No Equipment 


In a 2-to-1 decision, Division 5 granted to the O. L. D. Forwarding 
Corporation of Anderson, Ind., a permit authorizing contract carrier 
transportation of specific commodities between points in Ind., Ohio, IIl., 
Wisconsin and St. Louis, Mo. All of the motor carrier operations were 
performed by owner-operators (Docket No. MC-34865). 

In approving the permit Commissioners Rogers and Patterson held 
the facts comparable to those in the Dixie-Ohio case, 17 M.C.C. 735. 
Commissioner Lee wrote a dissenting opinion denying that the Dixie- 
Ohio case was controlling since in that case ‘‘applicant throughout the 
‘grandfather’ period owned motor vehicles which it used in its operations, 
and the vehicles of the owner-operators were used to supplement its own 
equipment. In the instant case, applicant relies wholly on transporta- 
tion performed by use of vehicles of owner-operators.’’ 





Common-Contract Carrier Competition 


_ An interesting case was recently decided by the I. C. C. Rates Divi- 
sion in which it was held that a motor common carrier ‘‘should not be 
permitted’’ to meet competition of a contract carrier by establishing 
wreasonably low rates but should file a complaint against the contract 
carrier’s rates. 

The Division rejected a proposal by Burch Truck Lines, Wichita, 
Kansas, to reduce its rate on desiccated or frozen eggs from Wichita 
to Chicago, on the ground it would be less than reasonably compensa- 
tory ‘‘considering the low revenue it would yield and the fact it in- 
cludes the cost of refrigeration.’’ (I. & S. M-1091). 
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Interruptions in Service Over Which Applicant Had No Control The 


Division 5 has issued two decisions in which it was necessary to § accid 
consider whether in connection with ‘‘grandfather’’ rights an interrup- crease 
tion of service was within applicant’s control. In both cases the Divi. —_ 
sion decided the applicant had no control over the interruption. = 

In Williams Transportation Co., Inc., Contract Carrier Application, | 
Docket No. MC-9888, the evidence showed that the applicant operated pected 
its business until the latter part of 1937, that one of the field represents. & " exist 
tives of the Interstate Commerce Commission at this time questioned reports 


the operating rights claimed ; therefore, applicant upon advice of couns¢ § .. M . 
discontinued the questionable operations. Upon passing on the que. = 
tion Division 5 stated: po 


‘*The actual suspension was in supposed compliance with our views = 
and with the understanding that such action would facilitate, rather Pa 
than jeopardize, final approval of the application. At no time was there theres 
any intent to abandon the service. Under the circumstances the inter. 
ruption of service cannot be held fatal to any rights which might other. 
wise exist.’’ 

In John Minnehan Contract Carrier Application, Docket No. MC- 
6607, the applicant was claiming the right to transport government sup- 
plies for the Navy. The Navy each year awarded the contract to the atin 
lowest bidder. In 1935, and 1936 applicant was the successful bidder; 
however, in 1937, he lost the bid and regained it in 1938. In passing 
on the question of the control over this interruption in service Division eo 
5 stated : F 


‘In determining whether an interruption of service was beyond the 








control of an applicant, the length of time of such interruption, as well _ 
as the character of the operation and the circumstances under which it ose 
occurred, must be considered. In this case applicant has made every auk 
effort to continue this part of his operations. Further, it is not very 
probable that he could have transported the same commodities or class 
of commodities for anyone except the U. S. Government. In addition, 
applicant has availed himself of the only means of obtaining this traffie, 
i. e., submitting bids each year for the work, and the record shows that 
a carrier was given but one chance to make a bid for the entire year's B tieg , 
work. Applicant does not transport general commodities insofar & 9 jeyey 
this one phase of his operations could be said to come within that term § 4195 
He has otherwise confined his operations to the transportation of a few pass 
specific commodities. In the circumstances, we conclude that the in- 
terruption is one over which applicant had no control.’’ 

It is interesting to compare these two cases with the Commission's 
finding in the Gregg Cartage Company case, 10 M. C. C. 255. 

Motor Carrier Accidents Mot 

Accidents reported to the Interstate Commerce Commission by m0- busi 

tor trucks subject to its jurisdiction totaled 3,379 in 1939, an merease Nev 


of 39 per cent over the 2,466 accidents reported in 1938. 
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The Commission emphasized, however, that no valid comparison 
of accidents in 1939 with those in 1938 can be made, explaining the in- 
erease was due principally to more complete reporting of accidents as 
a result of increased efforts by Commission agents to obtain compliance 
with the accident-reporting rules. 

“This period of education and increasing compliance may be ex- 
pected to continue for some time longer,’’ the report stated, ‘‘and while 
it exists, accurate conclusions cannot be drawn from the Commission’s 
reports as to trends from year to year in total accidents reported.’’ 

Commission representatives announced, however, that a reliable in- 
dication of the trend in accident frequency is being prepared from re- 
ports of Class I motor carriers which have submitted accurate and com- 
plete data since reporting began on April 1, 1937. The first figure is 
expected to be available soon, with reports being published quarterly 
thereafter. 





Motor Carrier Consolidations, Mergers and Acquisitions 


The I. C. C. made public last week Form BMC-44, to be used in 
connection with applications for authority to consolidate or merge prop- 
erties or franchises. 

The Commission also made public Form BMC-45, to be used in con- 
nection with applications for authority to acquire control of motor car- 
riers through ownership of stock or otherwise. 

Forms BMC-20 and BMC-21 are superseded. Under the Transpor- 
tation Act of 1940, consolidations, mergers and acquisitions of motor 
carriers are subject to the provisions of Section 5 of the Interstate Com- 
merce Act, which relates also to consolidations and mergers of rail 
carriers and water carriers. 





Motor Carrier Passenger Statistics 


According to Statement No. M-700, issued by the Bureau of Statis- 
ties of the I. C. C., Class I Motor Carriers of passengers had passenger 
revenue in August, 1940 amounting to $13,077,386 as compared with 
$12,851,060 in August, 1939. In August 1940 there were 14,368,838 
passengers carried as compared with 12,739,931 in August 1939. 





Service of State Process Upon Agent Designated Under 
Federal Motor Carrier Act 


Service within state upon process agent designated under Federal 
Motor Carrier Act held insufficient where unlicensed corporation did no 
business and had no other agent in state. Defendant unlicensed Dela- 
ware corporation, doing no business and having no office or employes in 
New York, had appointed an agent for the service of process under the 
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provisions of the Federal Motor Carrier Act. Service of process was 
made upon the company in a state court action, not in accordance with 
the provisions of Sec. 229 of the New York Civil Practice Act, govern. 
ing service of process in state court suits, but upon the agent designated 
under the Federal Act mentioned. Defendant moved to set this service 
aside. The motion was granted by the Supreme Court, Special Term, 
Bronx County, the court noting that the method of initiating actions by 
service in accordance with Sec. 229 of the Civil Practice Act was made 
‘‘exclusive’’ by that statute and that, therefore, this method was con. 
trolling. The provisions for service of process under the Federal Motor 
Carrier Act were regarded as being limited to actions concerned with 
the regulation of commercial practices involved in motor transportation. 
Kuris et al. v. Pepper Poultry Co., Inc., 21 N. Y. S. 2d 791. Myron 
Myers of New York City, for plaintiff. Nathan E. Zelby of New York 
City, for defendant 





1. C. C. TRAFFIC REPORTS WANTED 


Complete set of I. C. C. Traffic Reports wanted. Not interested in 
Valuation or Motor Carrier Reports. Kindly communicate with Mr. 
F. W. Brown, 25 Stoneleigh Park, Westfield, N. J. 





—— 
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Water Transportation 


By R. GranvitteE Curry, Editor 


INTERSTATE COMMERCE COMMISSION CASES 


Pittsburgh Barge Line Application 


On November 23, the I. C. C. made public a notice offering the 
applicant and interested rail and water carriers as well as State authori- 
ties an opportunity to submit in writing, not later than December 12, 
1940, their views as to the jurisdiction of the Commission to act on the 
application of the Pittsburgh Barge Line, Inc., filed on April 2, 1940, 
for a certificate of convenience and necessity to engage in interstate 
transportation as a common carrier by water between points in Penn- 
glvania and points in other States, and for through routes and joint 
rates with rail carriers in accordance with Section 3(e) of the Inland 
Waterways Corporation Act. 

“The above entitled proceeding’’ the Commission in its notice said, 
“instituted April 2, 1940, under Section 3(e) of the Inland Waterways 
Corporation Act, and now pending on the Commission’s docket, cannot, 
in the regular course of procedure, be decided on its merits until after 
January 1, 1941. Section 320(e) of the Interstate Commerce Act, as 
amended by the Transportation Act of 1940, which (together with other 
provisions of that Act embodying new legislation with respect to the 
subject matters of the pending application) becomes effective January 
1, 1941, unless postponed by the Commission, provides for the repeal 
of Section 3(e) of the Inland Waterways Corporation Act of October 
1, 1940. 

“In view of the above circumstances question has arisen as to 
whether the Commission has jurisdiction to enter, subsequent to Janu- 
ary 1, 1941, or even subsequent to October 1, 1940, the date as of which 
Section 3(e) of the Inland Waterways Corporation Act is ultimately 
to be repealed, a certificate and order under the latter statutory provi- 
sion as prayed by applicant in the above entitled proceeding. 

“‘In order that the Commission may have the benefit of the views 
of the parties on this jurisdictional question, the applicant and the in- 
terested rail and water carriers are hereby afforded an opportunity to 
submit in writing their views with respect thereto. The interested State 
authorities are also invited to submit their views in the matter should 
they so desire.’’ 





Status of Western Transit Company 


Examiner H. W. Archer has recommended that the I. C. C. find the 
Western Transit Company to be a common carrier by water engaged 
in the transportation of automobiles on the Great Lakes, and entitled 
to file tariffs showing it as a participating carrier. 
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Form of Application for Exemption of Water Carriers Under 
Section 303(e) Prescribed 


The Interstate Commerce Commsson by order, dated November 2 


special or 
enumerat 
the Com 








1940, prescribed the form (B. W. C. 1) of applications to be filed by _ 
contract water carriers for exemption of transportation under section — :* 
303(e) of Part III of the Transportation Act of 1940, as non-competitive op 
with common carriers subject to the Act. If temporary exemption peni. _" 
ing final determination is sought the application must be filed on or +s 
before December 31, 1940. The Act provides, however, that the only of 9 
applicants who are eligible to such temporary exemption are those who, 1, 19! 
on, and since, the ‘‘grandfather’’ date, January 1, 1940, have conducted “oe 
operations of the character sought to be exempted. , oe 
convenie 
carriers 
Galveston Wharf Company Acquisition Approved rights u 
Division 4 of the I. C. C. has authorized the acquisition and opera- ome ¢ 
tion by the City of Galveston of the line of railroad and other properties 
of the Galveston Wharf Company. 
Water Carrier Statistics 
The Bureau of Statistics of the I. C. C. has issued Statement No. The Z 
Q-650 showing revenue and traffic of large carriers by water (carriers Lines) 
having annual operating revenues of more than $500,000). The statis- sinien 
ties were compiled from the Quarterly Reports of 36 carriers, and give deo am 
comparisons with the third quarter of 1939. ty Nee 
The Statement shows that for the third quarter of 1940 these car- terior | 
riers had freight revenue amounting to $25,367,482, as compared with by rail 
$24,306,197 in the third quarter of 1939, or an increase of 4.4%. The oa ue 
number of tons of revenue freight carried in the third quarter of 1940 origins 
was 5,679,853 and in the same quarter of 1939 was 5,215,249. Passenger Bf toca 
revenue in the third quarter of 1940 amounted to $8,878,770 as com- sathor 
pared with $9,219,722 in the third quarter of 1939, a decrease of 3.7%. Bf pont, 
In the third quarter of 1940, 2,926,243 revenue passengers were carried eatabli 
as compared with 2,781,834 in the third quarter of 1939. unreas 





Postponement of Effective Dates of Water Carrier Provisions of Act 





On December 14th the Commission entered an order postponing if 
the effect of certain provisions of Part III of the Interstate Commerce §§ Beau 
Act, relating to the regulation of water carriers in inter-state and for- time ( 
eign commerce, as authorized by section 202 of the Transportation Act by Se 
of 1940, which reads as follows: City, 

SEC. 202 Part III of the Interstate Commerce Act shall take ef- § and | 
fect on the date of the enactment of this Act, except that sections 304 § and ¢ 
(ce), 305 to 308, inclusive, 309 (a) and (f), 313 to 318, inclusive, 320, to pr 
321, and 322 shall take effect on the Ist day of January 1941: Pro- §& Act. 
vided, however, That the Interstate Commerce Commission shall, if withe 
found by it necessary or desirable in the public interest, by general or held 
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special order postpone the taking effect of any of the provisions above 
enumerated to such time, but not beyond the Ist day of April 1942, as 
the Commission shall prescribe. ; 

Under this order sections 306 (e) and 307 (h) and (i) will be- 
come effective March 1, 1941, and all the other provisions referred to 
in the foregoing paragraph will become effective February 1, 1941. No 
further postponement is contemplated at this time. 

The principal effect of the order is to defer the filing of schedules 
of minimum rates or charges of contract carriers by water until March 
1, 1941, and the filing of tariffs of common carriers by water until 
February 1, 1941. The order also has the effect of extending until June 
1, 1941, the time within which applications for certificates of public 
convenience and necessity to common carriers and permits to contract 
carriers must be filed by applicants desiring to assert ‘‘grandfather’’ 
rights under section 309 (a) or 309 (f). The required application 
blanks will be available in due course before February 1, 1941. 





MARITIME COMMISSION CASES 


Rates on Rice to North Atlantic Ports 


Examiner C. W. Robinson of the Maritime Commission in No. 576, 
The Port of Beawmont, Texas, et al. v. Agwilines, Inc. (Clyde-Mallory 
lines), et al., has written a report in which he proposes that the Com- 
mission should find: (1) that defendants’ 26-cent proportional rate on 
rice and rice products, in carloads, from Houston and Galveston, Texas, 
to North Atlantic ports, is applicable to shipments originating at in- 
terior points in Texas and Louisiana and moved to Houston or Galveston 
by rail prior to transshipment by water, provided transit is not accorded 
by a rail carrier; (2) that the 26-cent rate is not applicable on shipments 
originating at Houston or Galveston when transshipped from either of 
those points; (3) that under the circumstances, defendants should be 
authorized to waive outstanding undercharges on shipments billed from 
Houston or Galveston as new consignments since the 26-cent rate was 
established; and (4) that the 26-cent rate has not been shown to be 
unreasonable or unduly preferential. 





Port Equalization by Seatrain Lines 


In a proposed report in No. 573, Port Commission of City of 
Beaumont v. Seatrain Lines, Examiner John H. Eisenhart of the Mari- 
time Commission recommends that the Commission find that absorption 
by Seatrain of the excess in costs of delivery to its steamers at Texas 
City, Texas, over the costs of delivery to steamers at Houston, Galveston, 
ind Beaumont, in respect to traffic originating locally at these ports 
and destined to Cuba, gives an undue advantage to Seatrain, would tend 
0 precipitate a rate war, and is in violation of section 16 of the Shipping 
Act. He further recommends that authorization of such equalization 
without being provided for in the steamship conference agreement be 
held to violate section 15 of the Act. 





Wage and Hour Administration 


Status of Red Caps Under Wage-Hour Law 


Senator Thomas of Utah, on November 19, placed in the Congre. 
sional Record a letter from Administrator Fleming of the Wage and 
Hour Division, Department of Labor, with respect to the status of red 
caps under the Fair Labor Standards Act. The Administrator said 
he had recently instructed his Division to investigate the wages and 
other conditions and practices of employment of red caps at the Grand 
Central Terminal in New York City and at the Washington Terminal, 
Washington, D. C. He said that during the period October 24, 1938 
to April 14, 1940, when the present accounting and guarantee arrange. 
ment was in effect, the total tips received by the red caps at the Wash- 
ington Terminal amounted to $195,730.12, or $584.54 less than the total 
minimum wages due the red caps under the Act. During the period 
April 15, 1940 to the present time, the Company has provided red cap 
service under a new plan, whereunder the red caps are carried on the 
payroll and are paid the minimum wage in question by the Company, 
but are required to collect from the passengers on behalf of the Com- 
pany a charge of 10 cents per bag or parcel carried. He said the 
Company’s records show that from April 15th to and including Sep- 
tember 30th, a period of five and one-half months, gross profit to the 
Company was $22,877.49, or at the rate of approximately $50,000 per 


year. He said that no report has yet been received with respect to the 
Grand Central Terminal. 





Railway Minimum Wage Case 


Administrator Fleming of the Wage and Hour Division, Depart- 
ment of Labor has heard oral argument with respect to the recommen- 
dations of Railroad Carrier Industry Committee No. 9 to the effect that 
he issue a Wage Order prescribing a minimum wage of 36 cents per 
hour for employees of Class I railroads and all switching and terminal 
companies, and a minimum wage of 33 cents per hour for employees 
of all railroads having gross revenues of less than One Million Dollars 
annually. 

The Administrator is expected to issue his Wage Order within 4 
few days, to become effective January 1, 1941. 
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Bituminous Coal Act of 1937 and 
Related Activities 


Bituminous Coal Act Extension 


Secretary of the Interior, Ickes, at his press conference on November 
28, said he would recommend a ‘‘simple extension’’ of the Bituminous 
Coal Act of 1937 for another two years, and would urge anew that Con- 
gress pass the Mine Inspection Bill. The Bituminous Coal Act, under 
which minimum prices for bituminous coal have been established, ex- 
pires by its own limitation on April 26, 1941, unless extended. 





Minimum Prices For Bituminous Coal 
The Director of the Bituminous Coal Division of the Department of 
the Interior has amended the marketing rules and regulations incidental 
to the sale and distribution of coal by Code members. The amended 
regulations were issued pursuant to a hearing held on November 14, 
1940. The amended regulations were published in the Federal Register 
of December 7, 1940. 





Railroad Fuel 


The Director of the Bituminous Coal Division of the Department of 
the Interior has made public an interpretation of Section XI of the 
Marketing Rules and Regulations with respect to the substitution of rail- 
road fuel without prior approval of the Director. The interpretation 
reads as follows: 

1. The words ‘‘railroad fuel,’’ as used in Rule 1 (f) of Section XI 
of the Marketing Rules and Regulations, mean coal purchased by a rail- 
road for locomotive fuel use. Accordingly, where the coal is purchased 
by a railroad for a use other than as locomotive fuel prior approval of the 
Director, pursuant to Rule 1 (e) of Section XI, is necessary before a 
substitution may be made of coal taking a higher minimum price than 
the price specified in the spot order or contract with the railroad. 

_ 2. While under Rule 1 (f) of Section XI prior approval of the 
Director is not necessary for the substitution on an order or a contract 
for coal for locomotive fuel use of a grade, size, preparation or treat- 
ment of coal taking a minimum price higher than the price specified in 
such order or contract, nevertheless all the other conditions specified by 
Section XI as being necessary before a substitution may be made, as set 
forth in Rule 1 (a), (b), (ce) and (d), must be complied with even with 
respect to such substitution or else the substitution will be deemed to be 
a sale of coal below the established minimum prices. Thus, for example, 
where a code member agrees to sell to a railroad coal for locomotive use 
aking a certain minimum price with the understanding that coal taking 
ahigher minimum price will be substituted on the order or contract, such 
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substitution will be considered as a sale below minimum prices, subject. 
ing the code member to code revocation proceedings, since, under such 
circumstances, the substitution is a condition in the order or contract jn 
violation of Rule 1 (a) of Section XI. 

3. Rule 1 (f) of Section XI requires that with respect to substity. 
tions on orders or contracts for railroad fuel made without prior aj 
proval of the Director, the code member immediately shall file the ‘form 
prescribed by the Division with the Statistical Bureau.’’ Code member 
are advised that, for the time being, the form to be used for this PUrpose 
is the formal application for substitution, provided by the Division for 
making formal application for permission for substitution where such 
permission is required by the rules. Such formal application must be 
filled in immediately after the substitution on a locomotive fuel order or 
contract is made and the original thereof must be filed immediately 
with the Statistical Bureau. The invoices for the coal substituted on an 
order or contract for coal for locomotive fuel use must be accompanied 
by the duplicate copy of such application at the time such invoices are 
filed with the Statistical Bureau. Since prior approval of the Director 
is not required, no permits for substitution of coal for locomotive fuel 
use will be issued, and accordingly, the invoices submitted for such coal 
cannot show a permit number. However, the other requirements of Rule 
1 (h) of Section XII must be complied with, that is, the invoices must 
show the size and grade and the method of preparation and treatment 
of the coal substituted. 
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List of New Members * 


John Ambler, (A), 910 Republic 
Building, Seattle, Washington. 

Herbert Cameron, (A), 504 State 
Building, Los Angeles, California. 

John Mitchell Carley, (A), T. M. 
Texas Construction Material Co., 
2905 Milam St., Houston, Texas. 

Edward T. Cornell, (B), Gulf Mobile 
& Ohio R. R., Scottish Rite Cathe- 
dral Bldg., Mobile, Alabama. 

Eberhard P. Deutsch, (A), Hibernia 
Bank Bldg., 17th Floor, New Or- 
leans, Louisiana. 

J. D. Dodson, (A), General Counsel, 
The Texas Mexican Railway, 1819- 
23 Smith-Young Tower, San An- 
tonio, Texas. 

Max S. Ficksman, (A), 
Street, Boston, Mass. 
William Graves, (B), T. M., Hous- 
ton Milling Co., Inc., P. O. Box 

2969, Houston, Texas. 

George Herrington, (A), Financial 
Center Bldg., San Francisco, Calif. 

Julian M. King, (B), Tariff Pub- 
lishing Agent, Atlantic-Gulf Coast- 
wise S. S. Frt. Bureau, 19 Rector 
Street, New York, N. Y. 

Walter W. Kohler, (A), 402-3 Con- 
nell Building, Scranton, Pa. 
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Edward J. McMonigal, (B), Gen’l 
Mer., Witte Transportation Co., 
2324 University Avenue, St. Paul, 
Minnesota. 

George E. Miller, (B), Foreign T. M., 
The S. S. White Dental Mfg. Co., 
211 South 12th Street, Philadel- 
phia, Pa. 

W. O. Narry, (B), Richfield Oil 
Corp., 555 S. Flower St., Los 
Angeles, Calif. 

A. Eugene Patton, (B), A. T. M., 
Richfield Oil Corp., 555 South 
Flower St., Los Angeles, Calif. 

Theodore E. Shasta, (A), 60 State 
Street, Boston, Mass. 

Roger Siddall, (A), 120 Broadway, 
New York, N. Y. 

Royal Anthony Stewart, (B), 
Elko Avenue, Reno, Nevada. 

Rene A. Stiegler, (B), 323 Maga- 
zine Street, New Orleans, La. 

Arthur G. Syran, (A), 76 Beaver 
Street, New York, N. Y. 

A. B. Tanner, (A), 1935 Standard 
Oil Building, San Francisco, Calif. 

Horace L. Walker, (A), Gen’l Atty., 
The Chesapeake and Ohio Railway 
Co., 1500 First National Bank 
Bldg., Richmond, Virginia. 
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* Elected to membership in December, 1940. 


Reinstated as Member 
E. L. Williams, (B), Gen’l Mgr., Lone Star Package Car Company, P. O. 


Drawer 1328, Houston, Texas. 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicagy, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Clb 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. ¢. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adam 
House, Washington, D. C. 


Metropolitan New York Chapter 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Li 
erty St., New York, N. Y. 


Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
son St., Minneapolis, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 
Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Board Room, Chan- 
ber of Commerce. 


San Francisco Chapter 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


N. B.: Each member shall be designated as a member of one of sixteen tert 
torial districts into which the United States is divided by the Interstate Commerc 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which be 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerc 
Commission Practitioners shall be deemed a condition precedent to membership ™ 
any chapter. (Constitution—Section 5, Article IV). ; 

(Sample charter, i.e., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December, 1939 JourNaL) 
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Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


I aeinelinesnirsoeiioiecebaaeaaiaddieaisienie Dihosreetecncninaneeeaal hereby make 
(Please print) 


aplication for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


|. My office address is 


3.1 was admitted to practice before the Interstate Commerce Commission, 


a , 
under I1-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


ET oe a and am now a member in good 
standing of the bar of that Commission. 
4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 


I IN nici ca stvvceccstecesdeabdansnrcaien Court of 


5. (For those admitted under Paragraph (b) ). My occupation is 


, and | am employed by, or am affiliated 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing JourNnat, $6.00. If application is filed between October Ist, and March 
3st, $6.00. If filed between March 3lst and September 30th, $3.00. 








